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Preface

I have for many years declined several invitations to
write a book on the Malaysian judiciary. However, with
the recent restructuring of the judicial system in Malaysia,
and the other changes brought about by the Constitution
(Amendment) Act 1994, especially the establishment of the
Court of Appeal and the re-naming of the highest court in
Malaysia as the Federal Court of Malaysia, together with
the removal of the judicial powers exclusively vested in the
High Court, the growing importance of the Syariah Courts,
the increase in the number of judges and judicial commis-
sioners to alleviaté the backlog of cases, and the growing
importance of the use of Bahasa Malaysia in courts, which
have all had significant impact on the judiciary in Malay-
sia, I was finally persuaded that it was timely for a book to
be written on the Malaysian judiciary. The aim of this
book, therefore, is to give a comprehensive overview of the
development of the Malaysian judiciary over the years and
to state the current position of the judiciary in the country.

In the first part of this book, I have attempted to state
the early development of the judiciary in Malaysia from its
early period before independence, and then to trace its de-
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velopment from the time when Malaysia achieved inde-
pendence, right up to the changes brought about by the
Constitution (Amendment) Act 1994. I have also discussed
the many changes brought to the judicial system when
Malaysia was established, and the subsequent abolishment
of appeals to the Privy Council, leading to the establish-
ment of the Supreme Court, as the highest court in the
nation.

In Part Two of the book, I discuss the present position
of the court structure in the country. In this regard, I have
incorporated the changes introduced recently by the Con-
stitution (Amendment) Act 1994 and the Courts of Judica-
ture (Amendment) Act 1994, especially relating to the es-
tablishment of the Court of Appeal. Part Three of the book
deals with the position of the judges and judicial commis-
sioners in the country. I have attempted to spell out in
detail, the law and practice relating to the appointment of
judges, their tenure and their powers. The other chapters
in the book include a discussion on the Syariah Courts, the
use of Bahasa Malaysia in Courts and the Special Court.

In the final part of the book, I discuss some of the land-
mark decisions of the Federal Court involving constitu-
tional and administrative law issues. In many of these
cases, the Federal Court, acting as the guardian of the
Constitution, has given effect to the provisions of the Fed-
eral Constitution by upholding the fundamental rights of
the citizens as enshrined in the Constitution.

Throughout the book, the relevant provisions of the Fed-
eral Constitution, the Courts of Judicature Act and the
Judges Remuneration Act, together with the other federal
laws relating to the judiciary have been incorporated.

The writing of this book is only a humble contribution
on my part to fill an important gap in the Malaysian legal
literature - a book on the Malaysian judiciary. It is my
earnest hope that this book will not only give the reader a
comprehensive overview of the Malaysian judiciary, but
also an insight into its workings. .
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There are many who have assisted me in the publica-
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Federal Court of Malaysia
Kuala Lumpur

7 September 1994



XV

Contents
Foreword i
Preface iii
Table of Cases vii
Table of Statutes ix

PART ONE

*
.

THE EVOLU;TION OF THE JUDICIARY IN MALAYSIA
CHAPTER 1

THE PRE-MERDEKA PERIOD

}

The Early Malaya 1
Malacca Sultanate 1
The Malay States 2



XVi

British Colonial Rule: 1786-1941

British Intervention
Straits Settlements
Federated Malay States
Unfederated Malay States

Japanese Occupation (World War II):

1942-1945

Post-war Period: 1946-1956
British Military Administration
The Malayan Union
Federation of Malaya (1948)

CHAPTER 2

THE PERIOD FROM MERDEKA TO MALAYSIA

Independence: Federal Constitution 1957

Malaysia: 1963
Sabah and Sarawak

CHAPTER 3

APPEALS TO THE PRIVY COUNCIL

PART TWO
THE PRESENT POSITION
CHAPTER 4
THE FEDERAL COURT OF MALAYSIA

Introduction
Composition of the Federal Court
Proceedings in the Federal Court
Jurisdiction
Exclusive and advisory jurisdiction
Special advisory jurisdiction on
interpretation of the constitution

Reference of constitutional questions by

High Court to Federal Court

Appellate jurisdiction-Criminal appeals

Summary rejection of appeals

12
12

17
19
22

25

29
30
31
31

35



Xvii

Additional evidence 35
Judgments 35
Civil appeals 36
CHAPTER 5
THE COURT OF APPEAL
Composition 40
Proceedings in the Court of Appeal 40
Jurisdiction 40
Criminal appeals
Civil appeals
Reference to the Court of Appeal
on questions of law 42
Powers of the Court of Appeal 43
New trial 43
Summary rejection of appeal 44
Additional evidence . 44
Stay of execution 44
CHAPTER 6

THE HIGH COURT IN MALAYA AND THE HIGH COURT
IN SABAH AND SARAWAK

Introduction 45

Composition 46

Sittings of the High Court 46

Proceedings before the High Court 46

Jyrisdiction 47
", @riginal criminal jurisdiction

« Civil jurisdiction

Appellate criminal jurisdiction
Appellate civil jurisdiction
Reference of constitutional question
by subordinate court 49
Powers of revision of the High Court 49
. Criminal Proceedings
; Civil Proceedings
Supervisory jurisdiction 49
Appeals 50



XVI1il

CHAPTER 7
THE SUBORDINATE COURTS

Sessions Court
Jurisdiction
Appeals

Magistrates Court
Jurisdiction
Appeals

CHAPTER 8
THE SYARIAH COURTS

Introduction

Constitutional amendments conferring
exclusive juridiction
on Syariah Courts

Jurisdiction of Syariah Courts

CHAPTER 9
THE SPECIAL COURT
Composition
Jurisdiction
Procedure
Decision
PART THREE
THE JUDGES

CHAPTER 10

THE CHIEF JUSTICE OF THE FEDERAL COURT

The Head of the Judiciary
President of the Federal Court
Chairman of the Special Court
List of Lord Presidents of Malaysia

51

52

55

56
58

61
62
62
62

63



CHAPTER 11

THE PRESIDENT, THE CHIEF JUDGES

The President of the Court of Appeal
The Chief Judges of the High Court
Absence of the Chief Judges
List of:
Chief Judge Malaya
Chief Justices of the High Court
of Malaya
Chief Judge Sabah and Sarawak
Chief Justices of the High Court
of Borneo

CHAPTER 12

JUDGES OF THE FEDERAL COURT, COURT OF APPEAL
THE HIGH COURT

Judges of the Federal Court
Judges of the Court of Appeal
Judges of the High Court
Judicial Commissioners
Appointment of judges
The Chief Justice of the Federal Court
The Chief Judges of the High Courts
The President of the Court of Appeal
Other Judges
Number of judges and
judicial commissioners
Precedence of judges
Tegure of judges
Judges Remuneration Act 1971
Iidependence of the judiciary
List of Current Judges

PART FOUR
! CHAPTER 13

BAHASA MALAYSIA IN THE COURTS

Xix

69
70
73

77
79
80
80
81

85
87
88
91
91

97



XX

CHAPTER 14

CONSTITUTIONAL AMENDEMENTS AFFECTING THE JUDICIARY

The 1983 Amendments
The 1988 Amendments
The 1993 Amendments
The 1994 Amendments

PART FIVE

100
100
102
102

SOME LANDMARK DECISIONS OF THE FEDERAL COURT

CHAPTER 15
CONSTITUTIONAL LAW

Interpretation of the constitution
Laws declared to be unconstitutional
Freedom of religion

Liberty of individuals

Freedom of speech and expression

CHAPTER 16

ADMINISTRATIVE LAW

Judicial review
Summary

CHAPTER 17

CONCLUSION

APPENDIX

Constitutional Provisions Relating to the
Judiciary. (Articles 121-131A of the
Federal Costitution.)

About the Author
Index

106
108
110
112
113

117
119

121

123
135
137



	1.tif
	2.tif
	3.tif
	4.tif
	5.tif
	6.tif
	7.tif
	8.tif
	9.tif
	10.tif

