
T H E cha rge r e a d s u s fo l lows: T h a t you o n 
14/4/82 a t or a b o u t 1 .30a .m. a t K a m p o n g 
Sri A s a h a n , G e m e n c h e h , in the Dis t r ic t of 
T a m p i n , in the S t a t e of Neger i S e m b i l a n . 
in f u r t h e r a n c e of t h e c o m m o n in ten t ion of 
you all , d id c o m m i t m u r d e r by caus ing the 
dea th o f o n e D a t u k M o h d Ta'ha bin Ta l ib , 
and that you h a v e t h e r e b y c o m m i t t e d an 
o f f e n c e pun i shab l e u n d e r s e c t i o n 302 of t h e 
Penal C o d e r e a d wi th s ec t i on 34 of t h e said 
C o d e . 

The p rosecu t ion had ear l ier in the p ro -
ceed ing sought to admi t the c a u t i o n e d 
s t a t emen t o f R a h m a t S a t i m a n . 

Based on Johnson Tan Han Seng v. 
Public Prosecutor, t he d e f e n c e c h a l l e n g e d 
the voluntar iness of the s t a t e m e n t . 

T h e q u e s t i o n of vo lun t a r i ne s s of the 
s t a t emen t (P101) w a s deal t with in my 
wri t ten ru l ing d a t e d 8th N o v e m b e r 1982 

T h e rul ing was tha t P101 w a s v o l u n t a r y 
a n d admiss ib le but d id no t dea l wi th t h e 
ques t i on of its t r u th . 

Because a t the c lose of t h e p r o s e c u t i o n 
case the d e f e n c e s u b m i s s i o n s ra i sed i m p o r -
tant issues of facts a n d law. I felt that 
bas ing on Public Prosecutor v. Sihubduin & 
Anor a full r ev iew of the p r o s e c u t i o n ' s 
ev idence a d d u c e d w a s necessa ry a n d this 
review is c o n t a i n e d in a wr i t t en dec is ion 
d a t e d 31st D e c e m b e r 1982. 

T h e cen t r a l issues I dea l t with in the 
wr i t t en decis ion inc luded the law of sec t ion 
34 of the Pena l C o d e a n d sec t ion 30 of the 
Ev idence Ac t . 

Based on what I cons i -
d e r e d the p r o p e r pr inc ip le 
to adopt fol lowing a long 
line of au tho r i t i e s I acqui t -
t cd Nord in J o h a n a n d Az iz 
A b d u l l a h w i t h o u t cal l ing 
f o r their d e f e n c e . 

In s imple l anguage the 
pr inciple is this. A m a n can 
be convic ted on his o w n 
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c o n f e s s i o n But a m a n can-
not be convic ted on the 
confess ion of a n o t h e r un-
less the re is suf f ic ien t evi-
d e n c e . i n d e p e n d e n t o f t h e 
confes s ion , to w a r r a n t his 
conv ic t ion . 

D e f e n c e w a s h o w e v e r 
cal led in respec t of D a t u k 
M o k h t a r a n d R a h m a t 
S a t i m a n . 

R e g u l a t i o n 17 of t h e 
Essent ia l (Secur i ty Cases ) 
R e g u l a t i o n . 1 9 7 5 a s 
a m e n d e d b y P . U . ( A ) 3 6 2 / 
75 reads as fo l lows :— 

" T h e cour t shall dec ide 
on the guilt or i n n o c e n c e of 
the accused on ly a t the 
conclus ion of the case for 
the d e f e n c e , a n d i t shal l so 
d e c i d e u p o n h e a r i n g and 

• FULL TEXT OF THE 
JUDGMENT 

cons ide r ing t h e ev idence of 
b o t h the p rosecu t ion and 
the d e f e n c e as a whole , 
hav ing r e g a r d to the just ice 
of the ca se s , wi thout regard 
for t h e technical i t ies of the 
rules of e v i d e n c e of p roce -

THE JUDGE'S CONCLUSIONS 
After considering all the evidence 

adduced by the prosecution and the de-
fence my conclusions are as follows:-

(1) It is my finding that the evidence or 
alibi of both the accused is completely 
false and fabricated. 

(2) The voluntariness or the cautioned 
Statement of Rahmat Satiman is affirmed; 

(3) The truth or the cautioned state-
ment or Rahmat Satimun is affirmed in so 
far as it relates to both the accused; 

(4) The veracity of the evidence of Mr 
Gee stands unchallenged and that means 
slugs A and A1 either of which singly 
could have caused the death of the late 

Datuk Taha came from the Walther 
automatic pistol belonging to Datuk 
Mokhtar. 

(5) Datuk Mokhtar was in custody and 
In control or P88 at all material times: 

(6) The defencc evidence as a whole has 
not succeeded in creating any doubt on the 
truth or the prosecution story; 

(7) It is an inescapable conclusion that 
the charge has been proved beyond 
reasonable doubt against both the ac-
cused. Any other rinding would be con-
trary' to the weight of evidence. 

I accordingly enter a verdict of guilty 
against both accused. 

d u r e , or for any defect con-
cern ing the charge " 

The re ore the re fo re th ree 
principal du t ies imposed on 
the trial j udge be fore mak-
ing his decision at the con-
clusion of the trial 

T h e y a re :— 
(1) He shall dec ide u p o n 

hear ing and consider ing the 
ev idence of bo th the p ro -
secu t ion a n d the defence us 

a who le ; 
(2) He shall have regard 

to the just ice of the case ; 
and 

(3) He shall in arr iving 
at his decis ion disregard 
technical i t ies of the rules of 
ev idence o r p r o c e d u r e 

The sting of this regula-
tion is of course carr ied in 
the thi rd l imb of the regula-
tion and it is in fact the 

ob j ec t of a t t ack by the p u r -
ists a m o n g s t the lawyers . 

But f o r t u n a t e l y the p r o b -
lem does not ar ise in this 
case b e c a u s e b o t h the p ro -
secu t ion a n d the d c f c n c e 
a d h e r e d as far as possible 
to the n o r m a l ru les of evi-
d e n c e . 

In my op in ion the f irst 
and the s e c o n d l imb of 
R e g u l a t i o n 17 ca r ry t h e 

n o r m a l func t ions of a court , 
t ha t is to say to have regard 
to the totali ty of the evi-
d e n c e a n d t h e justice of the 
ca se . 

T h e s e provis ions do not , 
h o w e v e r , in any way lessen 
the b u r d e n of the prosecu-
t ion to p r o v e their case 
b e y o n d reasonab le doubt 
a n d that this burden never 
sh i f t s . 

T h e r e f o r e the test to 
app ly at the end of the 
d e f e n c e is still the normal 
t es t , that is whether the 
d e f e n c c has cast a doubt on 
the t ru th of t h e prosecution 
s to ry . 

To war ran t an acquittal 
h o w e v e r the doub t created 
mus t no t mere ly be a fleet-
ing d o u b t or a capricious 
doub t but a doubt in re-
spect of which a substantial 
r ea son can be given. 

T h e ques t i on to ask now 
is — has the defence evi-
dence c r e a t e d a reasonable 
d o u b t on the truth of the 
p rosecu t ion s to ry? 

A s t h e d e f e n c e o f 

R a h m a t S a t i m a n is less 
compl ica ted I proposed to 
d e a l w i t h h i s d e f e n c e 

first. 

The d e f e n c e for D a t u k 
Mokh ta r is much more in-
tricate than that of R a h m a t 
S a t i m a n . . . 

The re are a number of 
dcfcnce wi tnesses w h o m I 
have not dealt with in de t a i l 
in this j u d g m e n t . 

S o m e of them m a y 
a p p e a r u n s h a k e n hut a s 
s ta ted by the Federal C o u r t 
in Muniandy & Ors. v 
Public Prosecutor the f a c t 
that the witnesses were un-
shaken in c ross -examina-
t ion is not per se an a l l -
sufficient acid test of c r ed i -
bility. 

T h e inherent p r o b a b i l i t y 
or improbabil i ty of the f a c t 
in issue must be the p r i m e 
considera t ion. 

To summar i s e , the mis-
concept ion of the defence 
lies in my view in failing to 
look at the prosecut ion c a s e 
in its p rope r perspec t ive . 

T h e p r o s e c u t i o n c a s e 
docs not d e p e n d solely o r 
singly on the evidence of 
Atun b in Ali (PW 18) or 
the evidence of Sudin b i n 
S h a r i f f (PW 22) or D a t i n 
Noisiah ( P W 23) or t h e 
evidenc o f M r G e e ( P W 9 ) 
o r the e v i d e n c e o f t h e 
pathologist ( P W 3 ) but t h e 
sum total of their ev idence 
together with the ev idence 
of the o ther p rosecu t ion 
witnesses. 

Af te r considering all t h e 
evidence a d d u c e d by t h e 
prosecut ion and the de-
fence my conclus ions are as 
follows: • 
(1) It is my finding that t h e 

evidence ol alibi of b o t h 
the accused is comple t e -
ly false and f ab r i ca t ed ; 

(2) The vo lun ta r iness of 
the cau t ioned s t a t e m e n t 
of Rahmat S a t i m a n 
(P101) is a f f i r m e d ; 

( 3 ) T h e t r u t h o f t h e 
caut ioned s t a t e m e n t o f 
Rahmat Sa t iman (P101) 
is a f f i rmed in so far as it 
relates to both the ac-
cused. 

(4) The veracity of the evi-
dence of Mr G e e s t a n d s 
unchallenged and tha t 
means slugs A and A1 
either of which singly 
could have caused t h e 
death of the late D a t u k 
Taha c a m e from t h e 
Walther au tomat i c pis-
tol (P88) belonging to 
Datuk M o k h t a r ; 

(5) Datuk M o k h t a r was in 
custody and in con t ro l 
of P88 at all ma te r i a l 
times: 

(6) The de fence ev idence 
as a whole has not suc-
ceeded in crea t ing any 
doubt on the t ruth of 
the prosecution s tory: 

(7) It is an i n e s c a p a b l e 
c o n c l u s i o n t h a t t h e 

charge has b e e n p r o v e d 
b e y o n d r e a s o n a b l e 
doubt against both t h e 
a c c u s e d A n y o t h e r 
f ind ing would be c o n -
traty to the weight of 
evidence. 

I accordingly enter a 
verdict of guil ty against 
both accused. 


