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KUALA LUMPURy DEC 3 '(BERNAMA) -- DATUK SERI DR MAHATHIR MOHAMAD
SAID TODAY THE GOVERNVENT PROPOSES TQ CODIFY THE POAERS AND
FUNCTIONS OF THE LEGISLATURE., EXECUTI VE and THE JUDI Cl ARY 10 ENSURE
PROPER PERFORMANCE of THEIR CHECK AND BALANCE ROLE,

THE PRIME M N STER SAID THAT IN A DEMOCRACYy THE THREE BRANCHES
I N THE GOVERNMENT OPERATED UNDER A SEPARATION OF POAERS CONCEPT
WHERE THEY WERE SUPPOSED TO WORK IN A CHECK AND BALANCE SI TUATION 10
ENSURE MO BRANCH OVERSTEPPED | TS AUTHORITY AND USURPED THE FUNCTIONS
oF ANOTHER

TARLING THE PRI NTING PRESSES AND PUBLI CATI ONS ( AVMENDVENT) BILL
IN THE DEWAN RAKYAT: DATUK SERI OR MAHATHIR SAID. +IF THE LEG SLATOR
IS at.so THE | MPLEMENTOR AS WELL AS THE JUDCE ofF THE LaAWsy THEN THE
CHECK aND BALANCE SYSTEM W LL NOT OPERATE.+

+THIS HAS ALREADY HAPPENED | N MALAYSI A + HE ADDED. -- MORE
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DATUK SERI DR MAHATHIR SAI D LAWS ENACTED IN TH S COUNTRY MUST G0
THROUGH A PROCESS DETERMINED BY THE SUPREME LAW OF THE LAND -- THE
FEOERAL CONSTITUTION.

NO LAW COULD BE MADEARBITRARILYy AcCORD ING TQO THE W HIM OF Two
OR THREE PEOPL.E+OR THE ELECTED REPRESENTATIVES. .

IF LAWS THAT HADBEENDRAWN UP AND RATIFIED THROWGH SUCH A
TORTUROUS PROCESS WERE T0O BE SIMPLY DISMISSEDs THEN IT WOULD BE
POl NTLESS T0 HAVE THE DEWAN RAKYAT ANDDEWANNEGARAHE SAID. .

+BUT THERE ARE PEOPLE WHO SAY THE OBJECTIVES OF A LAW PASSED BY
THE DPEWAN RAKYAT HAVE NOTHING TO DO WITH | TS ENFORCEMENT.+

THEY ALSO CLAIMED THE INTERPRETERS OFf THE LAW NEED NEVER TAKE
INTO ACCOUNT THE REASONS F0OR HAVING THE LAW I[N THE FIRST PLACEsy HE
ADDED.

+THESE LEGAL EXPERTS SAY WHAT | S NECESSARY |S FOR THE
| NTERPRETERS ©oF THE LAW TO INTERPRET THE WORDINGOF THE LEGQ SLATI ON.
(THEY SAY) THE LETTER QF THE LAW IS MORE IMPORTANT THAN | TS SPIRIT,

EVEM WHEN | T IS 0OBVIOUS THERE ARE REASONS FOR THE FORMULATION OF
THAT PARTICULAR LAW,+ HE ADDED. -- MORE
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DATUKSERI OR MAHATHIR ALSO REFERRED Y9 THE APPLICATION OF
UNWRITTEN LAWS» SUCH AS, THE ENGLI SH COMMON LAW, SAYING SUCH LAWS
VERE NOT SU TABLE FoRrR THI S COUNTRY.

HE SAID THAT ACCORDING TO A LAW LECTURER WELL-VERSEO IN
MALAYSIAN LAWYy PRQF R.H.HICKLINGy THE ENncLisH COMMON LAWORIGINATED
‘FROM THE CUSTOMS AND PHILOSOPHIES OF THE ENGLISH AND WAS DIFFERENT
FROM THE BASIS 0oF THE LAWS OF 0THER EUROPEAN COUNTRIES WHERE CI VI L
LAW WAS PRACTI SEQ.

+AS SUCHy | T WLL NOT SE COMPATIBLE WITH THE CUSTOMS AND
TRADITIONS OF THE MALAYSOR THE OTHER RACES IN MALAYSIA,+ HE ‘SAID.

HEMOTED THAT IN GAMES OF SPORT MUCH LOVED BY THE ENGLISHs A
REFEREE WAS CHOSFEN TO SETTLE DISPUTES BETWEEN TWO OPPOSI NG SIDES AND
HIS DECISIONS WERE  FI NAL.

AT FIRST GLANCEy THIS SEEMED AN | DEAL SCLUTI ON BUT WHATWOULD

HAPPEN |IF THE REFEREE ERRED QR WAS BIASED? HE ASKED. -- MORE
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0ATUK SERI DR MAHATHIR SAID THE PROBLEM WITH UNWRITTEN LAWS WAS
THAT THE ACCUSED COULD NOT KNOW WHAT WAS IN THE MIND OF THE JUDGE.

IF THE JUDGE WANTEDTO REFER TOPREVIOUS CASES IN PRITAIN OR
OTHERCOUNTRIESs THE ACCUSEO WOULD NOT BE LIKELY TOKMOW WHICH CASE
WOULD BE USED AS A SOURCE OF REFERENCE.

THEBASIS GIVEN IN PAST CASES WOULD NOT ALWAYSBE THE SAME AND
THE PARTY THAT MEEDEDTOACTy IN PARTICULAR THE GOVERNMENT IN THE
DISCHARGEOF | TS FUNCTIONS? WOULD NOT KNOW WHICH BASIS WOULD
INFLUEMCE THE JUDGE.

+PERHAPS THE BRITISH GOVERNMENT KHNOWSs BUT A GOVERNMENT LIKE THE
MALAYSIAN GOVERNMENT WOULD NOT KNOW ANYTHING OF THE INTRICACIESOF
ENGLISH COMMON LAW. +

OMJUDICIAL REVIEW, OATUK SERI OR MAHATHIR SAID | T GAVE THE
INTERPRETERS OF THE L.AW UNLIMITED POWERS TO THE EXTENT OF ENABLING

*THEMTO NEGATE THE IMPLEMENTATION OR ENFORCEMENT OFAMY LAW. -- MORE
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NO ONE COULD GUESS THE OUTCOME OF A JUDICIAL REVLEN BY A JUDGE
AS THIS WAS ENTIRELY AT HI'S DI SCRETI ON.

IF IT WAS DECIDED ANYONE COULD CHALLENGE THE ('OVFRHNENTy THE .
GOVERNMENT WOULDNO LONGER BE ABLETO MAKE A FIRM DECISIONy HE SAID.

EACH AND EVERY DECISION COULDBE CHALLENGED AND PROBABLY
OVERTURNED. THE GOVERNMENT WOULD THEN N® LONGER BE THE EXECUTIVE.
ANOTHER QUARTER HAD TAKEN OVER THIS FUNCTIOM.

DATUKSERIDR MAHATHIR ALSO TOUCHEDON THE CONCEPT OF NATURAL
JUSTICEs SAYI NG IT OUGHT NOTTO APPLY IN THI'S COUNTRY BECAUSE |IT WAS
+NO LONGER NATURAL FOR U S . +

HE SAID WHAT WAS JUST IN BRITAIN MIGHT NOT BE 80 IN MALAYSIA. AT
OME TIME IN BRITAIN § PAST v A GOAT THIEF COULD BE SENTENCED YO HANG
BUT NOW NOT EVEN A MURDERER COULD BE SENTENCED TO DEATHs HE SAI D.

+1F WE THINKABOUT | T LOGICALLYsy WHAT IS TRUE NATURAL JUSTICE IS

AN EYE FOR AN EYEs A TOOTH FOR AT0O0OTH++ HE ADDED. -- HORE
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DATUKSERI DR MAHATHIR ALSO QUOTED A BRITISH WRITER,
J.A.GRIFFITH FROM THE LONDON SCHOOL OF ECONOMICS, AS SAYI NG +EVERY
PRACTISING BARRISTER KNOWS BEFOQRE WHICH JUDGES HE WOULD PREFER NOT

ToAPPEAR IN A POLITICAL CASE BECAUSE HE BELIEVES...THAT CERTAIN
JUDGES ARE MUCH MORE LIKELY THAN OTHERS T0O BE BIASED AGAI NST A
CERTAIN GROUP....+

HE SAID THIS SHOWED A JUDGE’'S DECISION MIGHT NOT BE BASEDON THE
ISSUES BEFORE HIM BUT INFLUENCED BY HIS OWN PERSONAL CHARACTER AND
MAKE-UP.

DATUK SERI DR MAHATHIR SALID WHEN UNWRITTEN LAWS WERE APPLIED,

THE JUDGE WAS | N FACT MAKING HIS OWN LAWS AND WOULD SURELY BE BIASED
IN FAVOUROF THESE. -- BERNAMA
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