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Calls to revi ew Sabah- Sarawak ruling

Vi jayan Menon

TH RTY- FOUR years after the formation of the country, Ml aysians stil
have to carry their passports or fill up an arrival formwhen visiting
Sabah and Sar awak.

Getting approval for a three-nonth stay there adds to the indignation

The requirenent for |awers fromthe peninsula to obtain work pernmts
and ad hoc adm ssion before appearing in courts there recently drew the
ire of many.

These requi renents Peninsul ar Mal aysi ans have to neet are due to the
guar ant ees accorded to Sabah and Sarawak when the two states decided to
join the federation in 1963.

But lately, in the name of fostering national integration, and peeved by
t he seem ng unfairness of certain concessions, calls are being nmade for a
revi ew of the agreenent.

Constitutional |awers and academ cians said they were not aware of any
provision in black and white for a review of the agreement after a period
of 30 years or any specific period for that matter.

Promi nent constitutional |awer Dr Cyrus Das pointed out that the
Federal Constitution has included a special part - 12A - and "it is
significant that the intitulenment of this part is called "additiona
protections for the States of Sabah and Sarawak.'"

"The uni que thing about the articles that appear under this part, nanely
articles 161 to 161E, deal specifically with certain rights nmeant to
protect the special position of Sabah and Sarawak in relation to a nunber
of matters.

"More inportantly these provisions nay not be anended except with the
concurrence of the State Legislatures of Sabah and Sarawak or in certain
matters with the concurrence of the Yang di Pertua Negeri of Sabah and
Sar awak.

"Froma constitutional standpoint the significance of this requirenent
is that they provide a formof entrenchnment of rights, nanely, that the
ordi nary amendi ng procedure to the other parts of the constitution as
provi ded under Article 159 would not be sufficient.”

"I'n other words, in respect of the nmatters protected for Sabah and
Sar awak, this additional requirenment of the consent of the relevant bodies
of Sabah and Sarawak shoul d be obtained for a valid anendnent before it
can cone into force."

An authority on constitutional |law, Institut Teknol ogi Mara associ ate

professor Dr Shad Fhad Faruqi said: "It is rather unusual for people in a
country to be unable to travel freely to another region in the sane
country.

"The issue here is the pull for national unity and integration on the
one hand and the desire for preserving the special position and privil eges
enj oyed by Sabah and Sarawak on the other."

The special rights and privil eges need to be revi ewed, he said.

"It is all a question of political judgment. Reviews are not uncommon
Even in the case of the United Kingdom concessions given to Ireland and
Scot | and wer e taken away.

"However, any review of the 20-point agreenent shoul d be done through
consul tati on and consensus and not unilaterally.

"Whet her these informal safeguards should be adversely affected, is
ultimately a matter of policy and politics which require wi sdom vision



and st at esmanshi p. "

Conmenting on the possibility of lifting the restrictions inposed on
professionals to work in the two states, Prime Mnister Datuk Seri Dr
Mahat hi r Mohamad sai d t he Sabah and Sarawak Governnments were not prepared

for it yet.

"They feel threatened. They are still of the opinion that they have not
reached the stage when they can “open up' to professionals fromthe
peni nsul a. "

Political sociologist, Vejai Bal asubramani amwho did his doctorate
thesis on Federalismsaid it nust be stressed that the geo-politica
situation in the early sixties was such that the North Borneo State
(Sabah) and Sarawak woul d not have becone a part of the Ml aysian
federation if not for the guarantees provided in the agreenent.

Though no revi ew has been done, many of the original provisions have
seen anendnents over the years through the passing of Bills by subsequent
State Governnents.

For instance, in the interest of national integration, Labuan was ceded
to the Federal Governnent.

He al so pointed out that nore people from Sabah and Sarawak shoul d be
enpl oyed in the Federal civil service as provided for in the agreenent but
it was common know edge that Peninsul ar Mal aysi ans make up the bul k of the
service in the two States.

Asked whether the call for a review was valid, Bal asubramaniamsaid it
shoul d be viewed fromtwo angl es.

Fromthe position of the States, it would appear they would be | osing
out .

"I't will be going agai nst the whol e idea of the creation of Ml aysia.

"I't will be striving for a unitary state and is not in tune with the
concept of federalism™

Fromthe point of view of the whole country, he said, inmmgration should
not be a bone of contention and Ml aysi ans should not be required to go
through inmigration in their own country.

"But to foster harnonious relationship, it is inperative to honour
hi stori cal agreenents.

"I'mmi grati on was seen as a shield behind which Sabah and Sarawak coul d
seek protection. It woul d appear the people of Sabah and Sarawak are not
yet ready to give up immgration control because they would see this as
jeopardi sing their own interest.

"And State CGovernnents will in no way want to be seen as giving up the
State's rights short of |osing favour anmong the el ectorate.

"If intinme their fears are allayed, then they will not stand in the way
of a review of the concessions."

It is pertinent to note what Sarawak National Party president Datuk Amar
James Wng said at a 1985 conference on Federalismand Territorial
Integration in Mal aysia organi sed by the Institute of Strategic and
I nt ernati onal Studies.

"As one who supported the concept and who had been invol ved fromthe
very beginning in the discussions that led to the formation of Ml aysi a,
it is perhaps useful for ne to recapitulate and reiterate here that the
peopl e of Sabah and Sarawak joi ned the federation in order to gain their
i ndependence as equal partners of the other states of Malaya, with certain
aut ononous rights and privileges as enshrined in Article 161 of the
Federal Constitution.

"Due to differences in educati on and econoni ¢ advancenments between them
and the peopl e of Senenanjung, the Sabahans and Sar awaki ans felt that they
woul d be at a di sadvantage until certain provisions were made for their
protection in the constitution.



"Among the issues forenmost in their mnds were education, Bahasa
Mal aysi a and i mm gration.”

Wing said enotional feelings should not cloud the issue.

"Wthout the concessions, the nove to form Mal aysi a woul d have been a
non-starter. What is unique about Malaysia is the unity in diversity.

"Malaysia is a multi-cultural, nulti-racial and nulti-religious nation
and it is of paramount inportance to respect each other's rights and
privileges. If we do not respect and uphold the privileges and rights
accorded, the whole structure on which this nation is based will crunble.”

( END)
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