22/ 12/ 1998

Mandatory for King to accept PM s advice, H gh Court told

KUALA LUMPUR, Mon. - It was mandatory for the Yang di-Pertuan Agong to
accept the advice of the Prine Mnister on the renpoval of Datuk Seri Anwar
| brahi mfromthe Cabinet, the H gh Court heard today.

Seni or Federal Counsel Datuk Zaitun Zawi yah Putih submtted that these
provi sions were under Article 43(5) of the Federal Constitution read
together with Article 40(1A).

She sai d these provisions clearly showed that the King did not have the
di scretion but had to accept and act on informati on, advi ce and deci si on
of the Prine Mnister on Anwar's renoval .

Article 43(5) of Federal Constitution says: "..., Mnisters other than
the Prime Mnister shall hold office during the pleasure of the Yang di-
Pert uan Agong, unl ess the appoi nt mrent of any M nister shall have been
revoked by the Yang di-Pertuan Agong on the advice of the Prine Mnister
but any M nister nay resign his office."

Article 40(1A) says: "In the exercise of his functions under this
constitution or federal |aw where the Yang di-Pertuan Agong is to act in
accordance wi th advi ce, on advice, or after considering advi ce, the Yang
di - Pertuan Agong shal |l accept and act in accordance with such advice."

Zaitun was submitting in Anwar's suit against Prinme M nister Datuk Ser
Dr Mahat hir Mohamad and t he Government chal | engi ng his di sm ssal fromthe
Cabi net on Sept 2.

In the suit, Anwar is seeking a declaration that his renoval was
unconstitutional and that his dismssal as from5.30pmon Sept 2 this year
is null and void, inconsequential and of no effect.

Anwar, 51, is al so seeking a declaration that heis still a Mnister,
and is claimng costs and any other relief deenmed fit and proper by the
court.

Lawyers Karpal Singh, Jagdeep Singh Deo and Gobi nd Si ngh Deo are
representing Anwar whil e Zaitun and Seni or Federal Counsel Abu Bakar Jais
are representing the Attorney-General's Chanbers.

The suit filed on Nov 13 i s being heard before judge Datuk Mhd Saari
Yusof .

Earlier, Mohd Saari dism ssed Karpal's applicationto transfer the suit
back to Datuk Janes Foong's court as the transfer had been carried out on
the verbal and witten instruction by the Chief Judge of Mal aya. The
authority was given in his capacity as the head of the civil division of
the Hi gh Court.

Zaitun submitted that the King's private secretary, Ja' apar Wahab, had
stated in an affidavit that he (Ja' apar) was i nforned by the King on the
deci sion and advice of the Prime Mnister to disnm ss Anwar.

Ja' apar had also said the Prinme Mnister's decision and advi ce was
accepted by the King and Anwar's di sm ssal received the Yang di-Pertuan
Agong' s consent.

Zaitun said there was no format, proper procedure or formthat could be
foll owed by the King and the act of revocati on was al ready conpl et e when
t he deci sion and advi ce was conveyed to him

Ja' apar's affidavit and anot her by Chief Secretary to the Governnent,
Tan Sri Abdul HalimAli, was filed in support of a sumons in chanbers to
set aside Anwar's suit filed by the A-G s chanbers on Dec 1.

The affidavits state that Anwar's di sm ssal was consented to by the King
who caused the Federal M nisters (Anendnent) Order 1998 to drop Anwar's



nanme fromthe schedul e.

The anmendnent al so repl aced Anwar's name with that of the Prime M nister
for the post of Finance Mnister.

Zai tun cont ended that the substitution of Finance Mnisters coul d not
have taken place if the original appoi ntment had not been revoked.

Karpal submitted that Article 43(5) was anended on May 31, 1960 to
i nsert the words "unl ess t he appoi nt mrent of any M ni ster shall have been
revoked by the Yang di-Pertuan Agong on the advice of the Prine Mnister
but any M nister may resign his office.”

He said the amendment was done to nmake cl ear who could dismiss a
M nister and "since it was the Ki ng who appointed, it was only the King
who coul d di sm ss" while acting on the advice of the Prime Mnister.

The letter of dism ssal and a Press statenent issued by the Prine
M ni ster's Departnment announcing the di sm ssal and what was said in
Par| i ament showed the Prinme M nister had only "conveyed" his decisionto
the King.

Karpal said "the Prine M nister cannot rmake a decision to renove or
di smiss a M nister who has been appoi nted by the King. The deci si on nust
be nade by the King and no other authority has the right to use that
power . "

Hearing was adjourned to Wednesday.
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