03/ 11/ 1998
“Presence of observers would anbunt to i nterference

Rusl ai ni Abbas; Carol yn Hong

KUALA LUMPUR, Mon. - Judge Datuk S. Augustine Paul rejected three
applications made by the defence at the start of Datuk Seri Anwar
I brahim s trial which began today.

One application was on giving observer status to representatives from
| ocal and international organisations.

Anot her application was for |awyers representing the two persons
convicted of allow ng Anwar to sodom se them to hold a watching brief.

The third application was for a ruling on the status of Energency
(Essential Powers) Ordinance 22 under which the forner Deputy Prinme
M ni ster is charged.

The hearing started at 9.20am about 10 minutes after Anwar was escorted
into the courtroomfroma basenent | ock-up.

Anwar, who appeared in good spirits, kissed his wi fe, daughters, nother,
father and father-in-law the noment he arrived in the dock and sniled and
waved to the Press and others in the gallery who included Opposition
Leader LimKit Siang.

When asked by a reporter about his condition, Anwar said: "I amin good
heal t h and expecting a good trial too."

Paul came in about 9.20am and told the parties that proceedi ngs woul d be
in Bahasa Malaysia in line with section 8 (Language of Court) of the
Nati onal Language Act, but he woul d consider application for trial in
English when it involved questions of |aw

Seni or deputy public prosecutor Datuk Abdul Gani Patail then introduced
his assistants, senior DPPs Azahar Mbohammad and Mohd Yusof Zai nal Abiden
and DPPs Stanley Augustin, Nordin Hassan and Shansul Sul ai man.

Abdul Gani also introduced Anwar's | awers, Raja Aziz Addruse, Sul ai nan
Abdul | ah, Chri stopher Fernando, Zai nur Zakaria, Gurbachan Singh Pannu,
Karmar Ai ni ah Kamaruzaman, Sankara N. Nair and Pawancheek Meri can.

Raja Aziz then applied to include Zulkifli Nordin as Anwar's counsel.

Paul : "Hi s nane was not on the |ist before and why now?"

Raja Aziz: "He was detai ned under the I SA (Internal Security Act) then
and just rel eased recently, My Lord."

Paul allowed the application after Raja Aziz said Zulkifli was outside
the court. Zulkifli was then called in.

Raj a Aziz then applied for organi sations and representatives of the
Mal aysi an Bar Council, Amesty International, Law Asia, the London-based
Justice International, the Indonesian Legal Aid Bureau and United Nations
rapporteur Dr Param Cumaraswanmy to be accorded observer status.

Paul : "Do the organisations' constitutions allowthemto conme here to be
observers?"

Sul ai man replied such applications were normally allowed and cited cases
i nvolving the MP for Kota Mel aka Li m Guan Eng and Param where
i nternational observers were given the respective status.

Sul ai man: "Part of the organisations' charters are to nake appeals to
Governnents, the judiciary, prisons' authorities and they send out
observers to see for thenselves that the rule of lawis being followed."

Paul : "The application should be nmade in accordance with the law and is
t here such a | aw?"

Sul ai man said there was no special law on the matter, but the court
could use its discretion.

Paul then pointed to the Legal Profession Act and said that when the



observers canme in, they were acting as | awers and they had no right to be
in court under the country's | aw

Paul : "I feel this is a regrettable contenpt ... it is totally wong and
an alien concept."

The judge said the observers woul d exerci se a kind of supervision over
the court which was not subjected to any kind of control either by the
Federal Court or the Court of Appeal.

Paul : "Their presence would anobunt to an interference.”

The judge said to allow the application would contravene Article 30 of
the United Nations Universal Declaration on Hunman Ri ghts and di sni ssed t he
application.

In dismssing the Bar Council's application to hold a watching brief,
Paul said the council shoul d operate within the provisions of the Legal
Profession Act and it could only be allowed to nonitor the proceedings if
the court had asked it to.

On the application to allow |l awers Karpal Singh, Jagdeep Singh Deo,

Gobi nd Si ngh Deo, Balwant Singh Sidhu and Manjeet Singh to hold a watching
brief for Sukna Darmawan Sasm taat Madja and Dr Munawar Ahnmad Anees, Pau
asked Abdul Gani if they would be called to testify.

When Abdul Gani said they would not, Paul disnissed the application.

Sukma and Munawar were jailed six nonths each in Septenber for allow ng
Anwar to sodoni se them

At this juncture, Karpal told the court about a news report on a
statement by the Senators C ub of Ml aysia alleging that he (Karpal) was
in contenpt for disobeying a court gag order when he tried to read Sukma's
letter in Parlianent |ast week.

Karpal asked for a ruling, but Paul nade none saying that just because
the senators accused him (Karpal) of contenpt, it did not nake himguilty.

Karpal then directed the court's attention to another report which
stated that a Deputy Mnister had called for Paul to resign if he felt
that he could not conduct the case in Bahasa Mal aysia. He gave a copy of
the report to him

Paul read the report and smiled, saying that Karpal could take up the
issue in a separate action

Karpal: "I urge the court to nmake a ruling on this and you just cannot
sit there and snmile."

Paul : "Thank you for raising this and you can take the necessary
action.”

Manj eet then stood up and said the court was conducting an excl usion
exerci se.

Manj eet: "Do you want us to | eave now since sonme of the observers are
already in court?"

Paul said since they were already in court there was no hurry for them
to | eave

Proceedi ngs went on with Raja Aziz directing the court's attention to a
statement nmade by Prinme M nister Datuk Seri Dr Mahat hir Mhanmad and
Attorney-General Tan Sri Mohtar Abdul | ah.

Raja Aziz said the two should be cited for contenpt for maeki ng such
remar ks.

He referred to a report quoting Dr Mahathir as saying there would be
raci al disharnmony if Anwar was not convicted, and anot her whi ch quoted
Moht ar as sayi ng nore charges of sexual offences would be brought agai nst
Anwar .

Raj a Azi z then spoke about the abolition of Ordinance 22 and submitted
at length on the issue.

Later in the afternoon, Abdul Gani, arguing his case, said on Cct 22,

t he Dewan Rakyat had annulled Ordinance 22 with effect fromJan 8, the



date the Anti-Corruption Act 1997 cane into force

To annul the ordi nance under Article 150 of the Constitution, both
houses of Parlianent must pass resol utions.

He said it could not be denied that Dewan Negara had not yet passed a
resolution to annul O di nance 22.

"The of fences the accused is charged with are of fences which occurred in
August 1997. He was charged on Sept 29, 1998," he said.

He said Ordi nance 22 was the sane as an Act of Parlianment and was
promul gated under Article 150 of the Constitution which states that an
ordi nance woul d have the sanme effect and force as an Act of Palianent.

Ordi nance 22 was pronul gated on Feb 21, 1970.

Asked by the judge if he had any ot her argunents besides his earlier
subm ssion that a resolution to annul the ordi nance had not been passed by
Dewan Negara, Abdul Gani said even if both houses of Parlianent had passed
the resol utions, the prosecution could still charge the accused because of
section 30 of the Interpretation Act.

Section 30 is a saving clause which allows a repealed law to continue to
have certain effect.

As section 30 used the word "repeal", as opposed to "annul", the judge
asked the prosecution for the difference between the two.
Abdul Gani said there was no definition of "annul" in the Federal

Constitution and Interpretati on Act but gave the definitions found in
several dictionaries.

In Black's Law Dictionary fifth edition, "annul" nmeans to reduce to
not hi ng, make void or of no effect, nullify, cancel, destroy. To annul a
judgnent or judicial proceeding is to deprive it of force.

Bl ack's Law Dictionary defines "repeal" as an abrogation, annulling
existing | aw by enacting of subsequent |egislation, to revoke or abrogate.

Referring to the Oxford Modern English Dictionary, "repeal” means to
revoke, rescind or annul a |law or Act of Parlianent.

Referring to the 20th Century Dictionary, "repeal” means to revoke,
annul , quash or set aside.

Referring to the Interpretation Act, "repeal” was defined to include
resci nd, revoke, cancel and repl ace.

Abdul Gani said the definition in the Interpretation Act of repeal as
"including"” meant that it was not an exhaustive definition or confined to
those words only.

He al so argued that section 52 of the Act stated that sections 28 to 31
applies on the expiry of a law. He said expiry was not defined in the Act
but its comopn meani ng was termnation or end

If both houses of Parlianent had annul |l ed the ordi nance, its power would
end and with this, the ordi nance woul d expire.

Sunmi ng up, he said this nmeant that even if O dinance 22 had been
annul | ed by both houses, the accused could still be charged with an
of fence commtted prior to Jan 8.

Abdul Gani also referred to several cases to argue his point that what
was inportant was the date the offence was committed, not the date the
person was char ged.

He said even if Ordinance 22 had been annull ed, there was nothing to
take away the prosecution's powers to charge a person for of fences
conmtted at the tine when the ordi nance was in force.

But nore inportantly, he said, Odinance 22 had not been annulled yet
because Dewan Negara had not passed a resolution to that effect.

In reply, Raja Aziz began by saying that his argunent woul d be on
whet her the ordi nance was repeal ed or annul | ed.

The judge, however, said the main point he wanted to be convi nced upon
was the fact that the matter had not gone through the full process.



Raja Aziz said this was the point, that it was not right to subject the
accused to a trial when it was clear fromthe Deputy Mnister in the Prine
M nister's Departnent Datuk Nazri Aziz's statenent that it was going to be
annul | ed. The court had inherent jurisdiction to ensure that the process
was not abused.

The judge then said this argunent had been advanced before but not
accepted by the courts in the country although some English courts had.

Raj a Aziz said the accused shoul d never be harassed. He then said he
wanted to address the argunment put forward by the prosecution that there
was no distinction between "annul" and "repeal "

He said section 30 which speaks of repeal seened to indicate that there
must be a law which repealed the earlier |aw. He said section 32 which
speaks of expiry of a | aw was tal king about tenporary | egislation as
expiry neant term nation caused by | apse of tine.

He argued that the prosecution could investigate, institute proceedi ngs
or charge a person under the Act before Jan 8 but it could not do so after
Jan 8 for offences conmitted before that date.

He said to continue with the trial, having regard to the clear statenent
of the Deputy Mnister, would be an abuse of process.

He sai d al t hough Dewan Negara had not annull ed the ordi nance, the court
shoul d not allow an unfair situation to ari se.

The judge then conmented that it was possible for the Dewan Negara not
to annul the ordinance. Raja Aziz said this had never happened in this
country. He said Dewan Negara shoul d have a chance to say no to the
annul ment and when it has said so, the defence would fight the case.

O herwise it woul d be an abuse of process.

The judge then said the application was di sm ssed as the ordi nance had
not been brought to Dewan Negara yet.

He asked if there were any nore objections to be made. Raja Aziz said
there were none on this point. He then rai sed another point on the
defence's application for Anwar's cautioned statenent. He said the
application was nmade sone tine ago but the defence only obtained it today
fromthe prosecution. He said the defence had no tinme to study the
docurent and asked for tinme.

The judge suggested hearing be continued tonmorrow norning. Raja Aziz
said it was too short and asked for tonorrow afternoon

Abdul Gani said the prosecution did not oppose the application but
wanted to make a statenent about the | ate delivery of the docunents. He
said the request was nade early but due to m scomunication, the first
information report and cautioned statement were only delivered today. He
sai d he had apol ogi sed to counsel. He said six other docunents were given.

Raj a Azi z then asked for Anwar to be brought to court in the nmorning to
meet his |lawers. Abdul Gani had no objections but said he woul d have to
check with the police and prisons on the security aspect.

Raj a Azi z asked why it was so difficult as tonorrow was al ready
scheduled as a trial day. The judge then asked counsel why it was so
difficult for themto go to the prison. Raja Aziz said the tine spent
woul d be too | ong.
check with the court adm nistration.

Abdul Gani and Raja Aziz were |later told in chanbers that Anwar woul d be
brought to court by 9am and the hearing would continue at 2pm tonorrow.

( END)
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