28/ 09/ 1999
Bid to disqualify judge fromhearing Anwar case

Rusl ai ni Abbas; Satwant Singh

KUALA LUMPUR, Mon. - Datuk Seri Anwar |brahims |awer today applied to

di squalify the judge fromfurther hearing the case for fear of bias since
he had failed to reveal his interest in a conpany connected with the Prine
M nister's son.

Anwar' s | awyer Karpal Singh said since the court had earlier considered
public inpression when di sall owi ng a nurse's presence in court, it showed
that public opinion was significant in the case. (See acconpanying story.)

Citing the English case of Pinochet Ugarte, Karpal said judge Datuk
Arifin Jaka's failure to declare his |link with Dataprep Hol di ngs Bhd mi ght
gi ve a negative inpression

Karpal said since justice should not only be done but must be seen to be
done, "let nothing be l ed in anyone's thinking that Datuk Seri Anwar is
not receiving a fair trial."

Atrial could only be fair if the judge was free, independent and
unbi ased in performng his duties, Karpal said, while assuring that the
def ence was not saying Arifin was bi ased.

What he neant was that a judge had to be seen to be just and fair, he
added.

Kar pal sai d he had a docunent showi ng that in 1990 Arifin was a director
and sharehol der of Dataprep, in which a conpany bel onging to Mrzan
Mahat hir had a controlling interest.

Arifin said he had al so received t he documnent.

Karpal said the Prine Mnister was the head of the executive, whose
advice was required in the the appoi ntnent of judges.

"That being the position, the person responsible for putting the charges
agai nst Datuk Seri Anwar is in fact the Prime Mnister," Karpal said and
asked the judge why did he not disclose his association with Mrzan

Karpal said the Prine Mnister had sacked Anwar after giving an
ultimtumthat either he resign "or bear the consequences”

Arifin said that was not evi dence, but Karpal contended that it was in
the previous trial and asked the court to take judicial notice of the
fact.

(I'nthe previous trial, Anwar was sentenced to si x years' jail on each
of four counts of corrupt practice.)

"At one time Your Lordship was close tothe Prime Mnister's son and
Your Lordship was appoi nted as a judge by the Prime M nister. Thus, there
is alikelihood in the people's mnd that Your Lordshipis likely to be
bi ased, " Karpal said.

Counsel said it was appropriate for the judge to disqualify hinself to
ensure that such negative i npression did not prevail, inlinewththe
deci sion in Pinochet's case.

(Pinochet is Chile's fornmer head of state who had gone to Engl and for
nmedi cal treatnment. Wile there, his extradition was sought by the Spani sh
Government for all eged crines agai nst humanity.

(Two provisional warrants for his arrest were i ssued by a nagistrate's
court, but they were subsequently quashed by the Divisional Court.

(However, the quashing of the second warrant was stayed pendi ng an
appeal to the House of Lords relating to the question of the proper
interpretation and scope of the immunity of a former head of state from
arrest and extradition proceedings in the United Kingdomrelating to
crimes committed while he was head of state.



(Ammesty International was allowed to i ntervene in the proceedi ngs and
subsequently, the appeal was allowed by a 3:2 majority on Nov 25, |ast
year, and the second warrant was restored.

(I't was later found that one of the Law Lords in the najority was a
director and chairperson of Amesty International Charity Ltd, which was
i ncorporated to carry out Ammesty International's charitabl e purposes and
petitioned the House to set aside the Nov 25, 1998 order.

(I'nthe final analysis, the Law Lord was disqualified fromhearing the
appeal and Pinochet's matter was ordered for re-hearing before another
committee.)

Anwar is ontrial with his adopted brother busi nessman Sukma Dar mawan
Sasmitaat Madja for all egedly sodom sing former driver Azi zan Abu Bakar in
1993.

Sukrma i s al so faci ng a second charge of abetting Anwar in sodom sing
Azi zan who is the fornmer driver of Anwar's wife Datin Seri Dr WAn Azi zah
Wan | snmai | . Sukma' s counsel Gobi nd Si ngh Deo adopt ed Kar pal ' s subm ssi on
"since thisis ajoint trial".

In his reply, Attorney-General Tan Sri Mhtar Abdul | ah expressed "shock"
at Karpal's nove to nmake the application at this stage.

(The trial is in the mdst of hearing subnissions at the cl ose of the
prosecution's case.)

"This is another attenpt to disqualify Your Lordship fromhearing the
case and it is not done in the spirit of an officer of the court, but with
sonme nalice."

Moht ar sai d when a judge was appointed fromthe private sector, he was
required to resign fromhis position and relinquish all business and ot her
i nterests which nmight hanper his work in the judiciary.

The A-Gsaid he was aware that Arifin had done that and this was
obj ected to by Karpal who contended it was not in evidence.

Mohtar said Arifin had nmet "all shapes of people" prior to his
appoi ntnent as a judge and the fact that he had dealings with Mrzan was
irrelevant to the trial.

He said Mrzan was not a party and neither was Dataprep or the Prine
M ni ster involved in the case.

Karpal interjected, saying that the defence would call the Prine
M ni ster in case a defence was ordered.

"To be called as a witness woul d not nake him(the PM a party to the
proceedi ngs, " Mhtar contended.

He further said it would be absurd to disqualify any judge appoi nted by
the Prime M nister fromhearing the case.

Moht ar said what was i nmportant was that whether the judge coul d
di scharge his duty inpartially and the inpression it gave to the m nds of
"disinterested parties".

So |l ong as such parties believed that the judge was fair then the
|i kelihood of bias on the part of the judge did not arise.

At this juncture Anwar's | eadi ng counsel Chri stopher Fernando sai d that
his client was not well. Arifin asked Anwar about his condition and he
said his head was achi ng and his body felt weak.

The judge agreed that he did not ook well and, follow ng Karpal's
application, adjourned the proceedi ngs, to tonorrow.
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