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Preventing negligence suits against doctors

Yong Ti am Kui

IN response to the increasing nunber of mal practice suits and staggering

anounts of damages awarded, doctors in the West, in particular the United
States, are protecting thenselves by resorting to defensive nedi ci ne out

of fear that they may be subject to litigation

"The doctor elimnates all possibilities so that nobody can say with
hi ndsi ght "~ oh you shoul d have done this or you should have done that'.

"One sinple way of explaining the concept of defensive nedicine is by
way of an equation. Litigation + Worried Doctor = Defensive Mdicine,"
says Medi co-Legal Society Ml aysia president S. Radhakri shnan.

The advocate and solicitor says there are basically two aspects to
def ensi ve nmedi ci ne: positive and negati ve.

Posi tive defensive nedicine invol ves undertaki ng addi ti onal procedures,
such as diagnostic tests and X-rays, which in the doctor's professiona
j udgnent are unnecessary.

Negati ve defensive nedi ci ne i nvol ves avoi di ng procedures which in the
doctor's professional judgment are necessary in the patient's best
i nterests because of the risk of something going wong.

So, positive defensive nmedicine is wasteful in ternms of tinme and
resources and possibly increases the risk to patients of nedical
i ntervention while negative defensive nedicine deprives patients of
potentially beneficial treatnent.

A survey conducted by the American Medi cal Association in 1984 found
that 40 per cent of doctors involved in the survey had ordered additiona
tests and 27 per cent ordered additional procedures in response to the
fear of mal practice clains.

In 1993, the New Engl and Journal of Medicine carried a report which
stated that defensive nedicine was practised by 84 per cent of US
physicians. In the very sane year, the Anerican Medical Association
estimated that defensive nedicine was costing the US approxi mately US$25
billion (RWB5 billion) a year

And the irony is defensive nedicine which has proven to be so costly has
not been effective in protecting doctors frommal practice suits. After
all, the nunmber of nedical negligence clains and size of awards conti nue
torise in the Wst despite the fact that defensive nmedicine is being
practi sed on a big scal e?

In Britain, awards of STGL million (Rv6.1 nmillion) or nore for nedical
negl i gence are now comonpl ace. In April 1990, N chol as Al nond was awarded
STGl, 156, 348 for cerebral pal sy sustained through nedi cal negligence at
his birth in 1980.

On Dec 22, 1990, Hugo Cassel was awarded STGL, 198, 110 for nedi cal
negl i gence havi ng been born severely disabl ed due to perinatal hypoxia in
Sept enber 1982.

The situation is, of course, much worse in the US and it has driven
i nsurance premunms for doctors through the roof. The average insurance
premumfor an obstetrician in Florida was from US$11, 000 in 1983 to
US$38, 000 in 1989. In 1993, it was US$203,000 - an increase of 1,745 per
cent in only 10 years!

But is defensive nmedicine being practised in Ml aysia? This is a very
difficult question to answer as no study has ever been done on the
practice of defensive nedicine in the country.

Uni versiti Kebangsaan Ml aysia | ecturer Ani sah Che Ngah says she tried



to speak to doctors and nurses about the issue while carrying out a survey
for her thesis on infornmed consent but they were generally very evasive in
their answers.

In any case, says Anisah, it is not always easy to determ ne whether a
doctor is practising defensive nedicine when he orders extra tests and
procedures to be done because one doctor's defensive nmedi cine could well
be anot her doctor's good practi ce.

She al so says that sonetines these extra tests, procedures or referrals
may end up benefiting patients because they may hel p doctors arrive at a
nmor e accur at e di agnosi s.

Radhakri shnan, on his part, feels that we have to acknow edge the
exi stence of defensive medicine in the country but it is certainly not the
norm

Medi cal Protection Society chief executive John Youngman who was
i nterviewed over the tel ephone fromLondon, |ikew se, says he does not
think that defensive nmedicine is an i ssue yet in Ml aysia because the
soci ety has not encountered any such cases.

"I can't recall any case we have handl ed where defensive nedi ci ne has
occurred," he says.

Mal aysi an Medi cal Association president Dr P. Krishnan, nmeanwhile, says
defensive nedicine is not being practised in Ml aysia but adds that it
wi || happen if Ml aysi ans becone nore |itigious.

So, are Mal aysians getting nore litigious as far as nedi cal negligence
clains are concerned? That, too, is a difficult question to answer as
there are no reliable statistics.

However, it is possible to get a rough idea of the nunber of cases that
are brought to court every year

According to one report based on a survey conducted from 1986 to 1990,
there were 61 negligence cases filed agai nst the Governnment, averaging 12
cases a year. About 20 clainms were filed in 1991 and 16 in 1992 (source:
Mal aysi an Doct or February 1994 i ssue).

However, government doctors only nake up 45 per cent of the 12,000
doctors in the country.

Doctors in the private sector belong to one of two medical indemity
organi sati ons - Mal aysi an Medi cal Indemity, a | ocal professiona
i ndemmity insurance scheme initiated by the Mal aysi an Medi cal Associ ation
and t he London-based Medi cal Protection Society.

MM, which was introduced in 1994, has a nmenbership of 725 and has two
or three new nal practice cases a year.

The Medi cal Protection Society, which has a nenbership of 2,500, has an
average of 50 new cases a year

However, it should al so be noted that a good proportion of doctors are
not covered by any formof nedical indemity.

MPS head of clains Naonm Sel vadurai says there has not been an increase
in the nunber of clains involving Ml aysian MPS nenbers but the val ue of
clains has definitely been going up. "lIt's not just an inflationary rise.
Patients' expectations are nore. People are nore know edgeabl e now and
they have access to better |egal advice."

She said the hi ghest amount of damages awarded so far for a nedica
negl i gence claiminvolving an MPS nmenber is just under RML million for a
case that is being appeal ed.

However, it's probably fair to say that the quantumof awards in
Mal aysia for personal injury clains are in the main fair and reasonabl e.

Radhakri shnan says this is partly due to the position nade by the
CGovernnent. The provisions for damages (except for pain and suffering and
| oss of anmenities) for aliving plaintiff and for the dependants of the
deceased are essentially regulated by the Gvil Law Act 1956.



The Government introduced changes to this Act by enacting the Civil Law
(Amendnent) Act 1984 in Septenber, 1984 and which cane into force on Cct
1, 1984.

At the tine, Prime Mnister Datuk Seri Dr Mahat hir Mhamad was quot ed as
sayi ng that the changes were necessary to prevent Ml aysia frombeconm ng a
litigious society |ike sone Western countries. In the long run, he said,
it was society and not the insurance conpani es whi ch woul d have to foot
the cost of bigger court awards.

However, there is concern that Ml aysian society could become nore
litigious in the near future because there is greater awareness anong the
peopl e of the rights of patients and greater expectations for
conpensati on.

"The patient is mndful of the fact that if he is dissatisfied with the
treatment by the doctor he could seek legal redress. There is also the
growi ng tendency to be conpensati on-mi nded. Gone are the days when you
hear a patient say '| leave it to you doctor, you are the expert', or |
put nyself in your hands'," says Radhakri shnan

He says many of the negligence clains are brought to court because of
m sunder st andi ng bet ween doctors and patients and their famlies.

He says |l ot of the unnecessary suits could be prevented if doctors nade
nmore effort to explain to patients and their fanm|ies when things went
wWr ong.

"When breakdown in communication occurs, problens arise. It's one of the
mai n factors that gives rise to litigation.

"There is an obligation on the part of the doctor to informthe patient
and his fanmly fully about what had happened at the earliest instance.

"There is a need to put everything on the table. To explain to themthat
there was not hing the doctor could do, that it was just unfortunate it
happened. It is up to the patient or the fam |y whether they want to
accept it or not.

"But sonetines doctor nay not bother to explain to the patient and the
fam |y what went wong because he is too busy or he feels that there is a
| anguage problemor that they won't understand because of their
educational level. The patient or fanmily may think that the doctor is
hi di ng sonet hi ng.

"Often | egal proceedings are initiated when the patients or their
fami lies are not fully apprised of the facts. Then the full story only
cones out at the trial."

Radhakri shnan al so conpl ains that the nedia is making things worse by
sensational i sing medi cal negligence clains and ruining the reputation of
doctors long before their cases are ever brought to court.

"It is common now to see the publication in advance of the contents of
t he pl eadi ngs of the aggrieved patient in newspapers. It would give a very
bi ased picture of the circunmstances | eading to the unfortunate outcone and
it would not be fair to the nmedical practitioner

"The all egations in the statement of claimare sonmetines published in
newspapers even before the wit/statenment of claimis served on the
doct or.

"The Press sonetines does not ask the doctor for his side of the story
before publishing the allegations. There could well be a satisfactory
expl anation for the adverse outcone."

This is, of course, nbst unfortunate as only in a nminority of cases are
doctors found guilty of medical negligence. Qut of every 100 nedica
negl i gence clains that MPS receives, Naom says, 70 fall through at one
poi nt or anot her.

O the 30 that remain, 27 are settled out of court and only three are
brought to court. So, two out of three nedical negligence clains actually



have no basis what soever but the bad publicity has al ready danmaged the
doctor's reputation irreparably.

So, what is to be done? Radhakri shnan says an i ndependent panel of
respected doctors who specialise in various aspects of nedicine, dentists
and nenbers of the Bar Council should be set up so that patients or
fam lies who have a conplaint could be referred to this panel

"They can get an expert opinion on whether a doctor has done sonething
wrong or been negligent. Alot of doubts and m sgivings could be
al | evi at ed.

"The panel m ght conme to the conclusion that there was nothing w ong.
But if the panel is not entirely satisfied with the treatnent, then the
patients and their famlies will have to deci de whether to proceed
further.”

Dr Krishnan says MVA is now | ooking into the proposal by the Medico-
Legal Society and Bar Council to set up the panel of experts to help
prevent unnecessary clains frombeing filed agai nst doctors.

He is also urging all registered nedical practitioners to take up
medi cal indemmity cover to protect thenselves and their patients. He says
only 5,784 of MMA's 8,337 nenbers are covered.

It is difficult to understand why these doctors do not insure thensel ves
as the insurance prem uns are quite affordable.

In the case of the Malaysian Medical |Indemity, premunms range froma
| ow of RMB50 for an insured sumof RMBOO, 000 for general nedical
practitioners to a high of RM3,200 for an insured sumof RWM2 mllion for
hi gh-ri sk specialists involved in areas such as obstetrics and
gynaecol ogy, orthopaedi c surgery, plastic and reconstructive surgery,
neurosurgery and oral and nmaxillo facial surgery.
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