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IN "Going to WIO over CLOB Issue" (NST, Dec 14, 1999), Hardev Kaur
rejected Singapore Deputy Prinme Mnister Lee Hsien Loong's statenment in
the Singapore Parlianment that Malaysia's actions are inconsistent with its
obligations under the Wrld Trade Organisation's Ceneral Agreenment on
Trade in Services (GATS)

First, Hardev argued that there is a "fundanental difference" between
forei gn exchanges on which Ml aysi an stocks continue to be traded, and the
CLOB market which trades on an "over-the-counter" basis; and that
Mal aysi an securities traded on the foreign exchanges are owned hy
i nvestors while CLOB investors nerely own an "interest" in the securities
"in a formakin to options".

She concludes that "there is no basis for conmparison and discrinination
bet ween Mal aysi an shares traded on the four foreign exchanges and on
CLOB".

Investors' interest in CLOB securities was not "in a formakin to
options".

CLOB investors were beneficial owners of exactly the sane class of
securities as were traded on the Kuala Lunpur Stock Exchange

CLOB investors were, and continue to be, legally entitled to the sane
rights as other sharehol ders, including the paynent of dividends, and
i ssuance of rights and bonus shares.

That the securities were held in nom nee and subnom nee accounts in
Mal aysi a does not alter this legal fact.

Until the Malaysian Central Depository Sdn Bhd (MCD) rules were anended
in Novenber 1998, CLOB investors also had unqualified rights to transfer,
at any tine, securities beneficially owned by them into individual
securities accounts with authorised depository agents

Second, Hardev repeats the allegation that CLOB was an "illegal narket"
and an "unregul ated activity". But she offered no evidence to back up this
assertion.

Trading on CLOB was not illegal, whether under Ml aysian or Singaporean
| aw.

Nor was the tradi ng unregul at ed.

It was subject to the sanme securities regulations that apply to other
mar kets offered by the SES

Al'l Ml aysi an conpanies that were traded on CLOB were |isted on the KLSE
and had to neet its continuing listing requirenents.

O fshore trading of securities that are listed in a honme narket is a
common international practice, because it offers a legal and convenient
way for investors abroad to access such securities.

Third, Hardev's argunments do not address the |egal issue at hand, i.e.
Mal aysia's WIO obl i gati ons.

Mal aysi a has from Septenber 1998 nandated that MCD would not register in
its books any transaction "intended to facilitate the dealing in
securities or interest in securities outside a stock narket of the Kual a
Lunpur Stock Exchange".

However, Mal aysia specifically exenpted the London, Copenhagen and Tokyo
stock exchanges.

It accorded these three "approved narket place" status, but not
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This is inconsistent with the nost favoured-nation (M-N) clause of the
WO s General Agreenent on Trade in Services.

The fact that CLOB operated through nom nee accounts, unlike the other
stock exchanges, is irrelevant to this legal claim

Besi des the MFN issue, Malaysia's action against CLOB also violates its
conmitnments under GATS with respect to nmarket access and nationa
treatment on depository, trading and broking services.

Fourth, Hardev cites the listing and trading of Kinta Kellas Plc and
Inch Kenneth Plc on the Stock Exchange of Singapore (SES, now known as
Si ngapore Exchange Securities Trading Ltd) as indictaing that SES is "a
recogni sed and an official market" for securities of Mlaysian companies,
in contrast with CLOB.

However, Kinta Kellas and Inch Kenneth are both incorporated in the UK
not Mal aysi a.

The KLSE has prohibited Ml aysian conpanies |isted on the KLSE from
cross-listing their shares on the SES since Jan 1, 1990.

Fifth, Hardev questions how it is that "the Singapore authorities then
(in January 1990), despite the |loss of business and the massive reduction
in trade, nade no nove to take the issue to the WO'.

The answer is that the WIOs General Agreenent on Trade in Services came
into being only on Jan 1, 1995.

Si ngapore could not have claimed MFN treatnent for its financial
mar ket pl aces under WIO | aw prior to that.

Si xth, Hardev says that SES had unilaterally taken the decision to cease
trading of CLOB securities, asking "how can Ml aysia then be accused of
denyi ng the republic MN status?"

The reality is that the Ml aysian authorities had changed their rules
and legislation to render the continued operation of CLOB no |onger
vi abl e.

As Prinme Mnister Datuk Seri Dr Mahathir Mhamad wote in his August
1999 commentary (printed in the Japanese daily Mainichi Shinmbun) "since
all shares nust be registered with the KLSE in the name of the sharehol der
and sales outside the KLSE are not recognised, the business of CLOB
st opped".

Mal aysi an securities continue to be traded on ot her exchanges not
because of any intrinsic difference between that trading and CLOB' s
operations, but because the Ml aysian authorities have explicitly chosen
to permit one and prevent the other.

In the final analysis, whether or not Ml aysia has breached its WO
obligations is not a nmatter of opinion, but a question of internationa
I aw.

The forum for resolving any di sagreenent over this issue is the WO
Di spute Settlenment Body.

Lee made his statenent in Parliament after the Singapore Governnent had
t aken advice from WO counsel

As he said in Parlianent, whether the matter is raised in the WIO is an
issue to be considered carefully, and will depend on what progress we mnake
in resolving the CLOB issue.
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