08 SEP 1999
Court - Anwar
SODOWY CHARGES TRUVPED UP, LAWER TELLS ANVWAR TRI AL

KUALA LUMPUR, Sept 8 (Bernamm) -- The sodony charges agai nst Datuk Seri
Anwar | brahi mand his adopted brother are fal se and fabricated, a | awer
told the High Court here today.

Chri st opher Fernando said this could be seen by the way the prosecution
kept anmending the date in the charges, originally from"one night in My,
1994" to "one night in May, 1992" and |later to "one night between the nonth
of January and March, 1993."

Fernando sai d these anendnments only proved the defence contention that
t he charges were trunped up

Fernando, who is the | eading counsel for the fornmer deputy prine
mnister, said this in his subm ssions at the cl ose of the prosecution's
case inthe trial which entered its 49th day today.

Anwar, 52, and Sukrma Dar mawan Sasmitaat Madja, 38, are jointly tried
for sodom sing Azizan Abu Bakar, former driver of Anwar's w fe, at Sukma's
apartment in Tivoli Villa, Bangsar here, at 7.45 one night between the
mont h of January and March 1993.

Sukma, a businessnan, faces another charge of abetting Anwar of
commtting the offence at the same tine and pl ace.

Fernando said the first tine the charges were anended was after Azizan,
the prosecution's star witness, testified in Anwar's corruption trial that
he was no | onger sodom sed after Septenber 1992.

He said in the Iight of Azizan's testinony, the prosecution did not
have any option but to anend the charges.

However, Fernando contended that the prosecution chose May 1992 as the
date because it wanted "a breathing space" and it did not want to go to
Sept enber 1992.

Counsel said Azizan had also testified that he did not tell the police
he was sodom sed by Anwar and Sukma on "one night in May 1992."

"If Azizan did not informthe police, who had fabricated this
evi dence?" asked Fernando.

"This is a sodonmy case and there was no witness to the sodony act. The
only evidence nust cone, out of necessity, from Azi zan and he had said that
he did not informthe police (about May 1992)," Fernando said.

Fernando said the prosecution had adm tted the second anendnent was
made after discovering |ater fromthe defence that Tivoli Villa, where the
al | eged sodony took place, was still under construction in 1992.

He said the defence was nmagnani nous enough to tell the prosecution
about this and saved it from"untold enbarrassnment” had the case proceeded
on the first anended charge which stated that the offence was conmitted in
1992.

However, Fernando agreed with the judge that the defence should have
kept qui et about the non-existence of the venue of the all eged sodony in
1992.

"Were proper investigation carried out before such serious charges were
brought agai nst both accused? It was obvious that the investigation was a
slip-shod and done in a cavalier manner, or perhaps no investigation was
carried out at all.

"This is like mssing an el ephant in the desert," he said, and the
court erupted in | aughter.

"This is a nost hilarious situation that woul d make a cat laugh to
accuse two persons to commt an of fence at a place which was not in



exi stence, " said Fernando.

"So, for that alone, the court could see that they (the prosecution)
were not serious enough to seek justice. Fromthe surrounding circunstances
and fromthe evidence adduced before this court, | think that justice was
the last thing on the mnd of those who charged Datuk Seri Anwar and
Sukma, " he added.

Fernando said the prosecution also failed to show that Anwar's and
Sukrma' s defence of alibi was fal se although Attorney-General Tan Sri Mohtar
Abdul | ah told the court that they had a record of Anwar's novenments from
1992 to 1997.

"l submt that this is a very bold statenent to nake but not credible
If indeed Datuk Seri Anwar's novenents have been traced, have been
monitored so closely, why is it the charge was franed in such a vague
manner ?" he sai d.

If indeed the prosecution had the record as clained, it would have been
able to identify at least the tinme or the dates that Anwar was at Tivol
Villa, Fernando said.

Fernando said the prosecution had nade an enpty claimand did not
verify Anwar's noverment at all and had been shooting in the dark fromthe
day the charges were franed

He said the prosecution shoul d adduce evi dence to show that Anwar and
Sukma were at Tivoli Villa at | east one night in those three nonths as
stated in the charges agai nst them

"Here there is not an iota of evidence to even show that both accused
were at Tivoli Villa at any time, during the period nentioned in the
charges. This is another crucial question |eft unanswered," Fernando said.

He described the prosecution's case as riddled with doubts and
i nconsi stenci es.

"As a result, we have a charge which is vague, inconsistent and | ast
but not |east, doubtful,"” he added.

Fernando sai d another pertinent point for the court to consider was
that Azizan in his testinmony had grudgingly adnmitted that the investigating
of ficer of the case, SAC| Misa Hassan, had asked himto change the date of
the i ncident.

He said the court should not accept Azizan's testinony because the
wi t ness had contradi cted hinsel f severely throughout his testinony.

The counsel also submitted that Sukma's confession, although had been
admtted by the court, could not be used to get a conviction agai nst Anwar,
unl ess there was a cogent evi dence agai nst hi mwhich was corroborated by
ot her wi t nesses.

"The only evidence they have is weak, shaky, contradictory and
doubtful ," he cont ended.

Fernando said the prosecution had failed to nake out a prina facie case
agai nst Anwar and Sukma and that the standard of proof which the court had
to consider should be one of beyond any reasonabl e doubt.

Anwar's ot her counsel, Karpal Singh, told the court that before it
coul d deci de whether to call Anwar and Sukrma to enter their defence, the
court nmust gave a maxi mum eval uati on of the evidence adduced by wi t nesses
during the trial.

Karpal said a charge on the allegation of sodony was easily made but
very difficult to rebut, therefore the evidence before the court nust be
very convincing in order to convict the accused person.

He said there nmust be a corroboration of that very convincing evidence
in order to establish the case of sodony.

"If the accused person elects to remain silence, then the evidence nust
be of such quality inpact that the court nust convict him" Karpal said.

He said in the present case, there were gaps in the prosecution's case



after it did not call certain material w tnesses such as Prine M nister
Dat uk Seri Dr Mahat hir Mhamad and former |nspector-General of Police Tan
Sri  Abdul Rahi m Noor.

Dr Mahathir nust be called to testify since he was the one who Azi zan
first nade the conplaint to about the sodomy and Abdul Rahi mfor giving
press statenents in 1997 that the all egations of sexual mi sconduct agai nst
Anwar wer e basel ess and unfounded.

Heari ng conti nues tonorrow.
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