31/01/ 1999
Steer clear of all sex allegations, parties told

Carol yn Hong

KUALA LUWPUR, Sat. - H gh Court judge Datuk S. Augustine Paul today
ordered parties to steer clear of the sex allegations when adducing
evi dence and presenting argunents at the defence stage

He said it was necessary to say a few words to guide the conduct of the
case as both sides had touched on the truth of the allegations

"It is to be noted that the anended charges nerely refer to allegations
of sodony and sexual m sconduct and not to the actual conm ssion of it.

"The truth or falsity of the allegations are therefore not an issue in
this trial. Any evidence or argunent that has or is to be directed on this
matter is irrelevant and therefore inadnissible."

Paul had stressed this many tinmes after the prosecution anmended its
charges two weeks ago to focus on the corrupt practice and not the sex
al | egati ons.

Dat uk Seri Anwar |brahim s |eading counsel Raja Aziz Addruse also
applied for the court's notes of evidence of six wtnesses.

This was because defence had faced problens when its notes did not tally
with the prosecution's or the court's. The judge said he would try to
assi st.

Today's hearing began at 10.40am with the judge anendi ng the charges
Speaki ng in Bahasa Ml aysia, Paul apologised for the delay in proceedings.

He said before giving his decision, he wanted to anend the charges

Judge: The first amendnent is to the English version of the second and
fourth charges where the word "against” is anended to the word "front,
because the Bahasa Ml aysia version uses the word "dari pada".

The second anendnment is to the first and third charges whereby these
words are added in after the date "Aug 5, 1997" so as to neet the evidence
whi ch had been presented: "which they had obtained as directed in the form
of a witten statenent dated Aug 18, 1997."

He asked the interpreter to read charges one and three to Anwar.

The court interpreter went to the dock and read out the charges to
Anwar. The interpreter said Anwar understood the charges and clai ned
trial

The judge said it was not necessary to read the second and fourth
charges, as there was no mistake in the Bahasa Ml aysia version.

Judge: | shall now make ny ruling. | do not propose to give reasons at
this stage. After having considered the evidence relevant to the charges
and subm ssions of the |earned counsel, | find that the prosecution has

made out a prima facie case against the accused on each of the four
charges as anended.

In other words, the prosecution has established the ingredients of the
of fence under section 2(1) Energency (Essential Powers) O dinance No.

22/ 1970.

I therefore call upon the accused to enter his defence on all the four
charges as anended. | find it necessary and desirable to say a few words
to guide the conduct of the case hereafter, in view of the fact that
counsel on both sides had touched on the truth of the allegations in the
four charges.

It is to be noted that the amended charges nmerely refer to allegations
of sodony and sexual m sconduct and not to the actual commission of sodony
and sexual m sconduct.

The truth or falsity of the allegations are therefore not an issue in



this trial. Any evidence or argunent that has or is to be directed on this
matter is irrelevant and therefore inadm ssible.

Therefore, the evidence proposed to be elicited to neet the prima facie
case nade out by the prosecution rmust be confined to the issues raised in
t he anended char ges.

(Speaki ng in Bahasa Mal aysia to Anwar who stood up in the dock) | wll
now expl ain the three options to Datuk Seri Anwar.

First, you can rermain silent. Second, you can nake a statenent from the
dock where you cannot be asked any question by your |awer, the
prosecution or the court. However, | nust tell you that this statenent
carries a weight which is |lower than evidence on oath.

Third, you can enter the witness box and give sworn evidence where you
can be questioned by your |awer, the prosecution and court.

You can now nake a choice and in doing this, you can consult your
| awyers.

(To Raja Aziz) Do you wish to advise your client?

Raja Aziz: W had discussions with our client on this matter. | have
received instructions that he will be giving evidence fromthe w tness box
on oat h.

(As the judge bent to wite this down, Anwar raised his arn.

Raja Aziz told the court the defence would like to record statenments
fromthe witnesses nmade available to them by the prosecution at the end of
its case.

He said this was to enable the defence to deternine if these witnesses
woul d be "helpful” in their case. Raja Aziz said they had not taken the
statenments yet as it would have been premature until the defence was
cal | ed.

The | awer sought a two-week adjournment.

Judge: That's too |ong.

Raja Aziz: A lot has to be done, and sone of the w tnesses are away.

(Anwar's fam |y nenbers whi spered Davos, referring to the Prine Mnister
Datuk Seri Dr Mahathir Mhamad who is attending the World Econonic Forum
in Davos, Switzerland. The defence had indicated that it mght want to
call himas a witness.)

Leadi ng prosecutor Datuk Abdul Gani Patail: My Lord, the request for
tine to prepare the defence, | will leave the matter to the court but to
my mnd, two weeks is too |ong.

On the question of recording statements from the wi tnesses, there are
two issues involved. Firstly, | am invoking section 136 of the Evidence
Act where the court can exercise its discretion to ask the party proposing
to give evidence, in what manner the evidence was relevant.

The second is that there is no law to conpel a witness to give a
statenent to the defence. W can nake them available but | cannot say that
the statenents can be recorded as a nmatter of right.

My learned friends may find it easier to obtain what they want from
these witnesses by explaining and convincing this court as to the
materiality of the evidence and of course, the relevancy.

There are four to five witnesses who are public figures who have duties
to perform which involve travelling and as of necessity, the defence nust
be very clear what they want fromthese wtnesses.

(The witnesses are Dr Mahathir, First Finance Mnister Tun Dai m
Zai nuddi n, Donestic Trade and Consuner Affairs Mnister Datuk Seri Megat
Junid Megat Ayob, and International Trade and |Industry M nister Datuk Seri
Rafidah Aziz.)

Gani said if the defence wanted evidence which were not relevant, then
t hese people should be allowed to go about their duties.

The prosecutor said he wanted to informthe court that the prosecution



had obt ai ned subpoenas for five w tnesses but did not serve them because
it felt that their evidence was not materi al

The witnesses are Dr Mahathir, Daim Megat Junid, fornmer |nspector-
Ceneral of Police Tan Sri Rahi m Noor and Attorney-Ceneral Tan Sri Mohtar
Abdul | ah.

In reply, Raja Aziz said section 136 had nothing to do with the defence
telling the court how it intends to present its case. It has application
only to evidence energing in the course of the trial

Raja Aziz: Wat the learned deputy is seeking to do is to have us tel

Your Lordship and himas well, what we are going to prove in the defence
and that is not the correct position in |aw.

Gani: | beg to differ on that view because if you read the section, the
court is not confined to evidence being given in court. | also support ny

contention with the fact that the witnesses can apply to set aside the
subpoena on the grounds of nateriality and rel evancy of their evidence

And about showing their hand, that is a msconception for the sinple
reason that the defence is supposed to put their case during the
prosecution stage. If a new issue cones up during the defence stage, we
can rebut.

I amnot interested in their strategies or evidence for the defence, but
what | aminterested in is the materiality and relevancy. | am not here to
find out their defence.

Raja Aziz: My learned friend is mxing up the argunents. If you are
tal king about section 136, don't mix it up with comng to court to set
asi de the subpoena. W can't show rel evance until we have taken the
statenents.

He can't say that they are very busy people and can't give statenents
It is up to us to work that out with the witnesses. | know they are busy
peopl e and of high standing in the Governnment but they are on the w tness
list. The rule applies that we can take statenents from them

On relevancy, we are not going to cone and talk irrelevant things. Gve
us sone credit. We have seen irrelevant evidence expunged, that won't
happen with us.

(The court had expunged evi dence adduced by the prosecution on the truth
or falsity of the allegations which had becone irrelevant follow ng the
prosecution's anmendnent to the charges).

Judge: Wth regard to the interpretation given to section 136, my ruling
is this: The court has the power to inquire in what way the evidence of a
proposed witness will be relevant and to exclude evidence of proposed
witnesses if it is not satisfied that the evidence is relevant.

(He quoted sone textbooks on this natter).

It is clear that even at the stage when parties apply for subpoenas, the
court can decline to issue the subpoena if it is not satisfied

But in this case, there is a point. | don't know what difficulties they
will encounter. Unless statenents are taken from the witnesses, how can
they tell the rel evance.

They may need to clarify issues and find out if the wi tness knows
certain things based on the instructions to them They can only know if
the witness' evidence is relevant after discussions with the wtness.

Gani: | have no objection to them having access to the w tnesses. The
only thing is to ensure that they give statenments in witing, | can't do
t hat .

Judge: Surely they have a right to record statenents?

Gani: They can jot down notes during the interview, but a signed
st at ement ?

Judge: But the request for two weeks is inordinately long. Parties need
not wait for every nove of the court. Your conplete defence should have



been presented in the course of the prosecution case and you should be
able to decide who is relevant. You should have enbarked on taking
statements as soon as the w tnesses were of fered.

You have to prepare yourself up to the end. Two weeks is too long, |
can't agree to that. (To Gani) How are the witnesses going to be given to
them for taking of statenents?

Gani: | requested that they tell ne when and where but they never cane
back to ne.

Judge: This ought to be done, you can't wait for the last mnute. \Wat
is the sound | hear? Is it M Bachan (defence counsel Gurbachan Singh)
tal ki ng, that's okay.

Raja Aziz said the defence really needed tinme as they were still waiting
for photocopies of Anwar's diaries which were seized fromhis office after
he was sacked.

"I know Your Lordship is really pressed for tine but it would not be
unreasonabl e to ask for that two weeks," he said.

Asked why didn't the defence start interview ng w tnesses the nonent
they were offered about two weeks ago, he said there wasn't much tine
because of the Hari Raya holi days.

Judge: As | always said, justice does not always nmean only to the
accused. By virtue of ne being stuck here, my other cases are stuck and

many are renand cases. ... Wiy can't your client start (giving evidence)
first?

Raja Aziz: The evidence nmust be co-ordinated ... nobst of the new
evidence will be through these wi tnesses nmade available to us

The judge asked for the court diary and flipped through it.

Judge: | think the only way | can assist is to fix the hearing for Feb

8. Next week liaise with the prosecution to contact the w tnesses

Raja Aziz said sone of the w tnesses were away and the judge told them
to start with those who were in town.

Raja Aziz then nmade an application for the judge's notes of evidence of
former Special Branch director Datuk Mdhd Said Awang, Special Branch
of ficers DSP Abdul Aziz Hussin and ACP Mazlan Mohd Din, forner Special
Branch deputy director Il Datuk Amir Junus, investigating officer SAC
Musa Hassan and Ummi Hafilda Ali

The | awer said this was in light of the problens faced earlier when the
defence's notes did not tally with the prosecution's or the court's.

The judge said he would assist but he had difficulties as his typist was
tied up with typing his other judgnments. Raja Aziz asked for a photocopy
of the judge's notes with the judge's comrents bl anked out.

Judge: | will see what | can do but | can't give you ny notes. | have
put in little notes, underlined, put double crosses, triple crosses, five
stars

I thank you all for the support and co-operation. W neet on Feb 8. |
hope all statenents are recorded by then and at that stage, the defence
can be made on the norning of the eighth

| request the prosecution to ensure that the w tnesses are brought
within easy reach of the defence.

Start immediately, if necessary today itself. If on the eighth, you
apply for an adjournnent, | won't grant it.

Hearing adjourned at 11.35am
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