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Urgent need for access to AIDS drugs without tripping over TRIPS
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THE recent remark by Mal aysi an Al DS Counci | presi dent, Datuk Paduka Marina
Mahat hir that only one per cent of the nation's 34,000 H V/ Al DS patients
can afford anti-retroviral drugs is nost disturbing (Sunday Sun, Cct. 29).

Sone five nonths ago, the Mnistry is on record as having said that it
woul d continue to press for alower price. But this clearly is not going
to be easy given the pharmaceutical industry's stance

Maj or drug conpani es have | ong argued t hat they al one shoul d have the
patent right to manufacture and sell the drugs they invented.

Meanwhi | e, as at December 1999, of the total 33,233 H V cases reported
tothe Mnistry of Health, there were 2,685 deat hs.

Under the present circunstances, it is crucial that the call for "the
government to | ook beyond t he aspect of negotiating the reduction of the
price of these drugs by demandi ng conmpul sory |icensing and paralle
i nporting" be given a hearing. Many devel opi ng countries, placed in the
sane predi canent, are noving in the same direction

What does this nmean? Conpul sory licensing is understood to nean that a
government or a court of lawnay grant a licence to athird party to use a
patent, without the patent hol der's consent, under specified conditions.
For exanple, in cases of national energency, or to renedy anti-conpetitive
practices or even for general interest involving public health needs such
as in an Al DS epidemic.

Thi s neans t hat expensive drugs coul d be nade nore affordabl e and
available to a | arger popul ati on, with the patent hol der gi ven adequate
conmpensati on.

Conpul sory licensing is as old as patent | aws thensel ves are. The Paris
Convention for the Protection of Industrial Property of March 20, 1883,
contai ns provi sions for compul sory licensing, viz., "Each country of the
Uni on shall have the right to take | egi slative neasures providing for the
grant of conpul sory licenses to prevent the abuses which m ght result from
t he exerci se of the exclusive rights conferred by the patent, for exanpl e,
failure to work.'

It istherefore ajudicial or admnistrative procedure | aid down by | aw.
In order to make use of it the Wrld Trade Organi sation (WO nmenbers need
totranslate it into national |egislation

Vi ewed fromone standpoint, conpul sory |icensing can be regarded as a
| egal tool to remedy negative effects of patent nonopolies.

Interestingly enough, the Trade-Rel ated Aspects of Intellectual Property
Rights (TRIPS) Agreement, and in particular Article 31, permts devel opi ng
countries to issue, in accordance with the provisions |aiddown,
compul sory licenses for drugs, including those appearing on the |ist of
essential drugs of the Wrld Health O ganisation (WHO).

Paral l el inport, on the other hand, neans that a country can inport the
sanme product froma cheaper nmarket, where there are price differences, to
be sold in the country.

In other words, the inports of goods already put on the market in
another country with the patent hol der's authorisation.

In this way too devel opi ng countries can substantially | ower drug price.
For exampl e, according to one survey, the price of the anti-Al DS drug
AZT fromvarious parallel inporters varies fromas high as US$124.95 to as

| ow as US$53. 50 per pack containing 40 capsul es of 250nys.

The TRIPS Agreenent too explicitly states that if a country all ows



parallel inports, those practices cannot be chal |l enged under the
Agr eenent .

For this purpose, Brazil has asked world health authorities to set up a
dat abase of prices of all anti-AIDS drugs, in order to offset a "pricey"
drug trend. Drugs nmade in countries |ike Brazil, India and Thail and, whose
| aws di sregard many drug patents, and sone ot hers, nmake generic versions
of the nost inportant - and nost expensive - AIDS drugs and sell themat a
cheaper price. The database woul d al | ow poor countries to shop for the
best deal worldw de, and nake it easier to inport high-quality cheaper
versi ons.

The use of these two nechani sns seens reasonabl e gi ven the fact that a
greater nunber of people can benefit fromthem

Mor eover as nentioned by the Mnister of Health, earlier in July,
"al t hough western countries chanpi on human rights, they are still hesitant
to reduce the price of drug cocktails that will help reduce AIDS in
devel oping countries" |If thisis the case, then the Governnent should
grant a compul sory license to a manufacturer or inporter to produce them
W as a nation nmust begin to fend for ourselves.

Still this is not going to be easy based on t he experi ences of countries
such as South Africa and Thail and. Some countries with vested i nterests
can make it difficult for these mechani sns to be i npl enented. The US
foreign policy, for exanple, has been noted to have | ed a gl obal canpai gn
agai nst countries wanting to i npl ement such provi sions.

At stake were not only local interpretations of patent | awand WO rul es
ontrade in Intellectual Property, but international power relations
bet ween devel opi ng countries and t he pharmaceuti cal industry.
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