18/ 04/ 2001

Need for w tness protection

ITis tinmely that the Governnent is considering drafting a | aw to protect
eyewi tnesses to crines for, fear of retaliation or of being threatened has
resulted in many crimnals going scot-free. Indeed, it is a practica
proposal as successful |aw enforcenent is |argely dependent on both the
willingness and availability of individuals to provide information or to
gi ve evidence. As Prinme Mnister Datuk Seri Dr Mahathir Mhamad says, sone
W t nesses had been threatened and action taken agai nst themfor acting as
witnesses in certain cases. He cited several exanples of unresolved
murders including that of Lunas State Assenbl yman Dr Joe Fernandez who was
gunned down in broad daylight in Penang | ast year. The rel uctance of

eyewi tnesses to help police in investigations stens not so nmuch from
apathy as the fear of being threatened with dire consequences if they
testify in court. Furthernore, the bother of going through the necessary
procedures in the eyes of the witness and the psychol ogical traunma the

i ndi vi dual may undergo keeps himfromconming forward with information. In
his mind, he is not legally or duty-bound to volunteer to do so but
jurisprudentially, he is nmorally bound to do so.

Al t hough there is general protection for witnesses under the |aw, the
i ndi vi dual nust be confident enough that his rights and safety will be
protected, otherwise it will be difficult for himto volunteer to take to
the witness stand. The police nmust also act firmy against crinina
intimdation so that the course of justice will not be inpeded. If need
be, regulations in this respect will have to be reviewed to ensure the
penalty is deterrent enough. We do not want a society which deteriorates
to a situation where individuals see not and hear not.

The police may want a survey done, if it is not already in place, on the
actual reasons for eyew tnesses not coming forward with information before
drafting the regulations on protection. Traditional w tness protection
focuses on the safety of the witness. The possible areas of protection the
| aw can | ook into can range fromcounselling the witness to conpletely
change his identity and his place of residence after testifying in court,
and the restoring of former identities as well. Though this is done in
ot her countries, the practicality of such a proposal in Ml aysia may be
constrai ned by geographical factors.

Anot her protection possibility is to put the witness in a roomnext to
the court or have a screen placed in front of the witness who is
testifying and who is still in view of the presiding judge. Even though
this is practised in sone countries, they will have to be exam ned for
their practicality here. The core reason for the cover of anonynity is the
prom se held out to an eyewitness and his fam |y about the availability
and | evel of protection. The proposed protection can only be done
professionally and accountably if the needs of |aw enforcenent are
bal anced with the needs of the witness.

It nmust be renenbered that a credi bl e witness has an inportant bearing
on the outcone of a case for el enentary deduction alone is not enough in
solving it. As such, public co-operation is essential in helping to conbat
crinme. The police will have to continue to earn and mai ntain the nutual
respect of the public and, hopefully, such faith will go sonme way in
hel ping to clear the backl og of unsol ved cases.
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