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Stage plays, the court and | aw

Carol yn Hong
FOR such a politically-agile party, it is puzzling that Pas is talking
itself into a corner over the Sauk stand-off issue.

There are just too many factual holes and legal pitfalls inits claim
that the arns heist and nurders in Perak two years ago were stage-nanaged
by the Governnent.

Especially since the H gh Court had already convicted the Al -M' unah
menbers of treason, after a lengthy trial which was wi dely considered to
be fair.

There was not one conpl ai nt about the way judge Datuk Zul kefli Ahmad
Maki nudin had run the trial. Not even fromthe defence | awers.

And | awyers are not the type to keep silent if they didn't like the way
the trial was progressing. Just |ook at outraged conplaints from defence
counsel in other recent high-profiled cases.

Lawyer Karpal Singh, who had defended the Al -M' unah chief, thinks that
the judge had been very fair in his conduct.

"He was possibly the best judge which we could have got under the
ci rcunst ances, " he says.

Yet, Pas is clinging to its sandiwara theory. And with each statenent,
it cones closer to crossing the boundary of legitimate criticism

Mnister in the Prime Mnister's Departnent Datuk Seri Dr Rais Yatim had
al ready warned Pas that it is on the brink of contenpt of court or
sedi tion.

This is not because it had criticised the judgnment. Pas is, in fact, in
t he good conpany of Umo when it cones to commenting on the judiciary.

Over the | ast one year, top Umo | eaders had quite a lot to say about
judicial decisions as they sensed an increasingly confident Bench
ener gi ng.

Judi ci al behavi our and court judgments are, of course, not above
criticism

It is perfectly acceptable, and at tines, vital for the public to
scrutini se, debate and even censure the judiciary.

Seni or | awyer Datuk Muhamad Shafee Abdul |l ah says if for exanple, the
judiciary is perceived to be lacking in integrity or enbroiled in
corruption, it beconmes the duty of all to speak out.

"We can't tolerate such things," says Shafee, a | awer who has remained
pretty nmuch i ndependent-mi nded despite his close ties with Umo.

Tan Sri Zaki Tun Azm, a senior |lawer, says it is well-accepted that
courts and judgnents can be criticised.

"They are criticised all the time, and it's perfectly proper as long as
it is done in a manner that does not anmount to contenpt of court.

"Judges should not live in an ivory tower, they have to be open to the
realities of life, and to criticism" says Zaki who is w dely regarded as
bei ng open- m nded.

I ndeed, this was recognised by Chief Justice Tan Sri Mhanmed Dzai ddi n
Abdul | ah who had sai d judges should not fear criticismwhich was
constructive and without malice.

Rai s hinself had been quite critical, with happy results. Thanks to far-
sighted changes, the judiciary has now regai ned sone of its former lustre.

VWhat's inportant is the intention behind the criticism says Shafee.

It should not be m schievously ainmed at underm ning the court's
integrity for political mleage or personal gain.



And as Zaki points out, there nmust be strong basis to the criticism

"You must be able to justify what you say,"” he says.

There is actually quite a lot of roomfor criticism the judiciary has
often shown itself to be pretty hardy and not overly sensitive.

It takes its exanple fromthe British judiciary.

Zaki says there are English cases which accept even out spoken comments,
as long as they are without malice and reasonable in their conclusion that
certain judicial conduct was contrary to | aw or public good.

In fact, Shafee says they are even okay if they are m stakenly based on
wrong facts, again as long as they are with the bona fide intention of
maki ng a constructive criticism

The Mal aysi an courts have generally been quite receptive to criticism

In a case years ago, the then Hi gh Court judge Tan Sri Harun Hashi m
(later a Suprenme Court judge) had accepted Prine Mnister Datuk Seri Dr
Mahat hi r Mohamad's statenment that judges sonmetines interpreted laws in a
way that was contradictory to parlianmentary intentions.

The judge disagreed with Dr Mahathir but dism ssed the Qpposition's
attenpt to cite himfor contenpt as he felt that it was within the bounds
of reason. He nenorably described it as "Mahathir's Dilenma"” with the
judiciary.

It is on this score that sone differentiate the Governnment's severe
criticismfromPas' sandiwara theory which carries other connotations.

In the last one year, two judgnments in particular had got the CGovernnent
extremely riled up

They were the Likas election petition where the judge had included side
i ssues in his judgnent; and H gh Court judgment which had called for a
review of the Internal Security Act.

The Governnent had thought the judges were over-stepping their limts.
It al so obviously did not agree with the decisions but notably, it did not
reject the judgnents.

Umo Kel antan | egal adviser and Bar Council nenber Mhd Apandi Ali says
despite all the annoyance, there was no attack on the judiciary and the
comments were within reasonabl e bounds.

He al so points out that the Government refrained fromcoment on the
Zai nur Zakaria contenpt judgment which had hit out at the conduct of the
At t or ney- General ' s Chanbers.

It had al so not commented on a recent case where DAP | awyer Karpa
Singh's detention under the Internal Security Act in 1987 was decl ared
unconsti tuti onal

But Pas' refusal to relinquish its sandiwara claim say the | awers, is
altogether a different kettle of fish.

Its supporters insist that there i s nothing wong.

Pas Kel antan's | egal adviser and State Youth chief Takiyuddi n Hassan
says the party is not rejecting the court decision, but it does not accept
the scenario as painted by the Governnent about the Sauk stand-off.

"Politicians read between the |ines," says Takiyuddin, a |awer and
State Exco nenber.

He thinks that there are still unanswered questions over the apparent
easy trespass and robbery of the arny canp. And by raising these queries,
Pas is not questioning the judgnent on the charge of treason

Frankly, it's quite hard to see the fine line that Pas is draw ng.

It's manifestly obvious that the A -Munah cult nmenbers had stol en arns,
killed two hostages and tried to start a small revol ution

In fact, nost of the accused had admitted it in court but defended
t hensel ves on ot her grounds. The cl ai mof sandi wara was never raised.

Pas is treadi ng on dangerous ground.

"What is the sandiwara? Was it that the incident was staged, or the



evi dence was fabricated or hyped up?

"Do they nean that the judge was an actor in the sandiwara or that he
was al so conned?" asks Shaf ee.

Are they doubting the integrity of the court and accusing the judge of
i ntell ectual dishonesty?

Zaki says the sandiwara claiminplies that the court was biased.

"It suggests that the decision was influenced by the Governnent," he
says.

And to suggest this without any strong basis is really asking for
troubl e.

"They must have m schi evous tendencies,” says Shafee.

Taking a wi der picture, Pas' obstinacy isn't good news for politica
acceptance of judicial independence and the rule of |aw, especially at a
time when the judiciary is beginning to flourish.

To be fair, the executive also sonmetines seens whol |y unent husi astic
about judicial independence.

Last year, judges were even told they should refrain from "going
overboard to prove a point”, not the nicest of things to say.

Shaf ee says there are sone areas in which he wi shed the Governnent had
not voiced its disapproval, or hint that the judiciary is synpathetic to
t he Qpposition.

"Because you are opening the way for others nore irresponsible to cone
in and nake even nore serious allegations,” he says.

The executive, he thinks, nmust make it a point to support the judiciary
which fornms part of the | arger system of governance.

But what's nore inportant than noral support is the executive's actions,
whi ch speak | ouder than words.

"It's a slow road to recovery. All, especially the Government, need to
put heart and soul into it, not pay |lip service.

"The right persons nmust be appointed to the Bench," Shafee says.

There can be no sandi wara here.
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