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TI ME

Enci k S. Sivasubranmani am
Pengerusi Majlis Peguam
Dif-Di f Kehornmat;

Tuan-tuan dan Puan- puan.

Saya mengucapkan terima kasi h kepada Majlis Peguam

Mal aysi a kerana di beri pel uang berucap di Persi dangan
Undang- Undang Mal aysia ke-7 ini. Tahun | alu saya hanya

ber pel uang bersama tuan-tuan dan puan-puan di majlis makan
mal am tetapi tahun ini diberi peluang pul a nenbuka

Persi dangan ini. Di sini saya akan nmenganbil pel uang
menberi beberapa pandangan nengenai nasyarakat peguam dan
undang- undang di Mal aysi a.

Ladi es and CGentl enen,

2. Al ny predecessors as you know bel onged to the sane

di scipline as yours, and | would consider them therefore,
fortunate for every tinme they were in your mdst, they were
certainly not strangers. Qur first Prine Mnister was even
nore fortunate as his deputy was no less learned in the sanme
discipline. It is certainly understandable that those with
the I egal bias would be nore inclined to entertain the
conviction that in denocracy, the rule of |aw can best be
mai nt ai ned and defended only by | eaders who are learned in
the I egal profession

3. Your discipline is law and m ne is nedicine. However
bot h demand the hi ghest degree of integrity. As

i ndi vidual s, both nake m stakes for it is only human to err
Sonme say |awers wite themwhile doctors "bury” them |
woul d prefer to say that the m stakes of |awers go six feet
up while those of doctors go six feet down. However, | am
not a practising doctor any nore. For better or for worse,

I am now very much involved with the aw, or nore precisely
in |aw making. My mi stakes can no | onger be buried. They
are too exposed to avoid public scrutiny. And so it is

i ncunmbent upon ne to avoid m stakes as nmuch as hunmanly
possi bl e. That neans, of course, that the CGovernnent nust
be extremely careful

4. | amtold that anong | awers there is the belief that
they are the watchdogs of the private citizens against



encroachnments of the Executive. However, they nust admt
that in this day and age, they do not have the sol e nonopoly
of the watchdog role. Various groups have cropped up who
are equal ly concerned over the exercise of authority by the
Executive. In a denocratic society the nost pertinent and
nost effective watchdog is the el ectorate thensel ves. They
are the ones to choose the Governnment and in the fina

anal ysis they are the sole authority to bring it down.

O her bodies may claimto be nore intelligent and

know edgeabl e, but in a denocracy they cannot inpose their
will on the majority.

5. But a denocracy also provides a role for the mnority.
They will not be ignored. They will be heard. They wil|l

i nfl uence decisions. Indeed they are acknow edged as an
integral part of the denocratic process. But they may not
negate the wi shes of the majority.

6. That is why | stated in ny |ast speech to you that the
Governnment is willing to listen to the advice of the Bar
Council. It will take such advice seriously. Whether the
advice is given before, during or after is not of absolute
significance. Indeed the Governnent has been known to anend
| aws because of criticismafter the | aw has been

i npl enented. It is never too late to correct. Many were

t he unfortunate people who were hanged for stealing lanbs in
Engl and before it dawned on the British that it was a

m scarriage of justice. Many have been hanged all over the
wor |l d before the people of the West suddenly felt it was
norally wong to take a life. But as soon as the nores
changed, the | aws were changed to acconmodate it.

7. The point that | amtrying to make is that you will be
gi ven a hearing whenever the need arises. |If possible we
will listen to you before |legislating. But sonetimes it is
not possible to do so. As | said it is not too |late.

8. | have nmet your representatives over the | atest piece

of legislation that you are not happy wi th. You have al so
subm tted your comments and advice in witing. The
Government will consider all the points raised. But as |
have said before, advice is good counsel which may or may
not be accepted. The Governnment will do its best to accept
but you should not be too di sappoi nted or discouraged if it
rejects the advice.

9. The present adm nistration is anxious to provide a high
standard of service. W have adopted the slogan "bersih,
cekap dan amanah" or "clean, efficient and trustworthy" as
our slogan. W will endeavour to live up to this slogan

10. Needl ess to say, such a slogan should not be confined
only to the Government if this country is to progress.
Everyone should try to adhere to these excellent principles.
Certainly the professionals in the private sector have a
duty to make the national slogan neaningful. As a

pr of essi onal body, the Bar Council is duty bound to oversee



t he professional behaviour of its nenbers. In sone
countries, the legal profession has fallen into disrepute
because et hics have been thrown aside in favour of quick
gai ns. Sone nake this profession only a side-line as they
nmoved into nore lucrative business. There is no way we can
stop |l awers and ot her professionals fromforesaking their
professions, (I amnyself a culprit) but the fear is that
the only lawers left will be young | awers. Like all young
people they will be nore inpetuous. It is essential that

ol der |l awyers take a greater interest in the profession and

in the professional bodies such as the Bar Council. It is
i nportant to renenber also that the Governnment will have to
tap the private sector for judges -- and judges nust cone

from anong the ol der nmenbers of your profession

11. | observe that one of the papers to be discussed at

this Conference is on Emergency Powers and the Rule of Law.
You are of course entitled to your views but it is inportant
to remenber that emergency powers are designed for a special
situation. Strictly speaking energency inplies a short term
need, but as you know, the British taught us that
energenci es can last for years and years. Since we have
borrowed so nuch of their [aws, we see no reason to reject

t he Emergency Powers given the situation that we are in.
VWiile you and | are quite safe in this hall, a lot of our
soldiers are fighting in the jungle, fighting a very rea
war in which death can cone quite suddenly and |inbs | ost

t hrough booby traps and the like. If things seemcalmin
the popul ated areas, it is because the forces are sweating
it out in the jungles and the Energency Powers are being
enforced. By all neans criticise the Energency Powers but

do not forget that we do have a real energency on our hands.
W& have been quite liberal and tolerant lately. But as the
Mal ay saying goes "G ve the calf and you will be asked for
the thighs". At one tine when we were not so liberal we
were asked to be a bit liberal. Now that we are, we are
told that it is not enough. We need to do nore. |ndeed we
are expected to abolish powers of detention and energency

| aws conpletely.

12. Preventive detention seens to be quite unacceptable to
a lot of people. But to those who are threatened, it does
not seemtoo unreasonable. It would be interesting to study
the result of releasing avowed terrorists and honi ci da

mani acs anong society. No matter how much we wi sh to
believe in the essential goodness of everyone, the fact
still remains that hardened psychopathic crimnals,
murderers and terrorists do exist. For themthe kind of
laws that deter others are quite irrel evant.

13. Anything that we do nmust be related to the environnent
that we live in. The laws of a society are not exenpt from
the need to suit their environnent. W may study law in
Engl and or Australia or el sewhere, but although the
principles can be accepted, the practice cannot be totally
adopted. Malaysia is a devel opi ng country where average
earnings are far bel ow that of devel oped countries. Wat



this means is that Ml aysia can only afford the | aws that
are within its neans.

14. In western countries, litigation is very popul ar
Everyone sues everybody el se as he feels he can nmake

somet hing out of it. Thus if you sprain your ankle com ng
down the stairs of a friend' s house, you sue him If a
doctor misses sonething during his exam nation, you sue the
doctor. O course you sue the Government for everything
under the sun.

15. The suns that you sue for have grown faster than the
rate of inflation in Argentina. There is a feeling that the
power to sue will ensure a safer society. This is
unfortunately a formof self deception

16. The noney that the litigant gets must cone from
somewhere. If the insurance pays, it sinply nmeans you wl|l
have to pay a bigger premium As the award increases, so
will the premium In the end, the cost to a society given
to litigation will be much nore than the protection the | aw
is supposed to afford. But in addition to this cost to

soci ety, service would actually be poorer. It is well known
that doctors will not go to the aid of an accident victim
in case he may be sued for something or other. And of
course if you see a doctor, he is likely to carry out al
the tests in order to avoid any possibility of being sued
for negligence. Al these of course cost noney -- a |lot of
money. In the final analysis society has to pay a high
price for becoming a litigious society.

17. | amnentioning this because there is a trend towards
nmore litigation for bigger awards in Malaysia. There is a
tendency to forget that Ml aysia is not a devel oped country.
It cannot afford the kind of awards that make headlines. It
is wong to think that it is only the insurance conpany
which will pay the cost. In the long run it is the society
whi ch has to pay. Should Mal aysia becone a litigious
society long before it can afford it, than a |ot of poor
peopl e are going to suffer. |I hope that the | awers, the
Bar Council and everyone el se concerned will give this
matter some thought.

18. Apart fromlitigation, there are other practices in
foreign countries which | awers think should be adopted
simply because other countries practise them O late
exposures are popul ar. We have the saga of the Pentagon
Papers and the revel ations of the nanes of Cl A agents.
There is a rather naive assunption that all that needs to be
done to solve problens is to expose themto the public. To
themif the nation is endangered or secret agents killed,
that is a snall price to pay. But events have shown t hat
nothing is to be gai ned by such exposures. |Indeed nore
damage is done by themthan otherw se.

19. | would like to suggest that we do not accept
everything that is done by the so-called civilised and



advanced countries as being perfect. They are far from
being so. In fact there is evidence of a |lot of
disillusionment with their own systens, values and nores of
t he devel oped countries. Wat is good for General Mtors is
not necessarily good for the country. What is good for
Europe and Anerica is not necessarily good for Ml aysia. So
pl ease think carefully first before suggesting that western
nores shoul d be applied in Mal aysia wi thout regard for the
peculiarities of the environnent in which we live. W may
be actually retarding the devel opnent of Mal aysia by
prematurely adopting nores and ethics that are foreign to
us.

Ladi es and CGentl enen,

20. W have associ ations, societies and organi sati ons which
bring together nenbers of particular trades, interest groups
or professions. The | egal profession in Mlaysia has the

Bar Council. In relation to bar councils, | amattracted to
a statenent nade by a |l awer in a weekly nagazine recently

t hat bar associations are acting nore as trade unions for

| awyers, protecting the |lawers' interest, rather than being
responsi ble to the needs of society. | do not really
subscribe to such an opinion, but we ought to ponder a
while, and take this in a positive light. Any association
for that matter will only attract nenbership if, and only
if, it can protect the interest of its nenbers. But once it
is established, an association has also to consider and
adjust to its environment.

21. In this country, there is no denying that there are

al ways people in need of justice, but |egal costs may deny
them justice. The Governnent has realised this and has set
up the Legal Aid Bureau for the small man. However, the
government may not be able to do nuch. It is restricted by
funds and al so by personnel. Here individuals and interest
groups like the Bar Council will be able to play a nore
meani ngful role by extending their service to the small man.
In this regard, you may deliberate on ways and neans to make
justice accessible to as many of our fellow citizens as
possible. This is nore the social responsibility of |awers
for the general welfare of the public. I have made such a
call to other associations as well. | hope this call wll
not be construed as specially addressed to the | ega
profession in this country. I amconfident that you will

not take this in its negative sense, but rather in the
spirit of serving the well-being of all Ml aysians.

Ladi es and CGentl enen,

22. Wth the gathering of such active and | earned m nds,
you will undoubtedly not fail to have very useful and
fruitful discussions. | now take great pleasure in
declaring this 7th Ml aysian Law Conference open

Thank you.
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