ASEAN COMING OF AGE: THE BIRTH OF THE ASEAN HUMAN RIGHTS DECLARATION (AHRD)
Background
The adoption of the ASEAN Human Rights Declaration (AHRD) is a significant milestone in the arduous journey of ASEAN in the field of human rights.

The willingness on the part of ASEAN to engage in the human rights discourse was amply displayed in 1993, with its active participation in the World Conference on Human Rights in Vienna, in 1993. In support of the Vienna Declaration and Program of Action 1993 (VDPA), ASEAN Foreign Ministers adopted a Joint Communique on the occasion of the 26th ASEAN Ministerial Meeting (AMM), reaffirming the commitment of ASEAN to human rights, the respect of fundamental freedoms and aiming to establish ‘an appropriate regional mechanism on human rights’.
ASEAN Communities

The Association of Southeast Asian Nations (ASEAN) is a group of ten nations with a combined population of approximately 600 million people, comprising countries with different political systems, different degrees of development and different approaches to human rights. Consequently in 2003, the ASEAN Concord II underlined the goal to create three ASEAN communities, namely the Political-Security, Economic and Socio-Cultural Community whilst the Vientiane Action Plan (VAT) of 2004 mentioned human rights as part of the ASEAN Political-Security Community.

Upon the signing of the ASEAN Charter on 20 November, 2007, the ASEAN leaders called for a strengthening of ASEAN institutions and the increasing of formal mechanisms addressing human rights issues.
The Drafting Process of AHRD
The ASEAN Intergovernmental Commission on Human Rights (AICHR) was inaugurated on 23 October, 2009.
AICHR is mandated to promote human rights within the regional context, bearing in mind national and regional particularities and mutual respect for different historical, cultural and religious backgrounds, and taking into account the balance between rights and responsibilities, in line with Article 1.4 of its Terms of Reference (TOR).

Under the direction of AICHR with the support services of the ASEAN Secretariat, the Drafting Group on the AHRD was mandated to formulate the basic draft of the AHRD in accordance with the Terms of Reference (TOR) of the said Drafting Group. Consequently, the Drafting Group submitted their Final Report together with their basic draft AHRD to AICHR in the first week of January, 2012. 

 The ASEAN Foreign Ministers Meeting (AMM) Retreat on 10 January 2012 in Siem Reap, Cambodia then tasked AICHR to finalise the draft AHRD by 2012 and submit regular reports on the AHRD to the AMM.
The AMM noted that the AHRD is an important political document that should reflect the aspirations and commitments of ASEAN to the promotion and protection of human rights, representing a balance of rights and duties, echoing universal values while at the same time taking into account ASEAN values and regional particularities as well as the national laws and regulations of each ASEAN Member State. The AHRD is not intended to be catch-all document, but rather one that is comprehensive yet succinct.

In accordance with its Terms of Reference, AICHR completed the drafting of an ASEAN Human Rights Declaration which was eventually endorsed by the ASEAN leaders on 18 November, 2012.

ASEAN Human Rights Declaration (AHRD)
The AHRD has placed significant safeguards to ensure that the entire AHRD is in line with the global standards for human rights;

In that regard, the AHRD clearly reaffirms the adherence and commitment of ASEAN to the ASEAN Charter, the Universal Declaration of Human Rights (UDHR), the Charter of the United Nations and the VDPA as well as other international human rights instruments to which ASEAN Member States are parties. 
This simply means that the AHRD is not a document that undermines such global standards but does in fact complement them. In fact, this reiteration of commitment is repeated in every segment of the AHRD such as the sections on civil and political rights as well as economic, social and cultural rights.
In sum, the AHRD enhances and adds value to existing international human rights standards as the AHRD reflects the realities and aspirations of the communities in this multifarious region.
To exemplify, General Principle No.9 is a vast and all encompassing added value human rights protection, granted on the basis of the principles of impartiality, objectivity, non-selectivity, non-discrimination, non-confrontation and avoidance of double standards. The process to achieve this added value protection of human rights places the peoples’ interest at the centre by considering their participation, inclusivity and the need for accountability. 
Article 13 clearly is a value added provision where, among other conventional rights against slavery, the AHRD declares that smuggling or trafficking in persons, including for the purpose of trafficking in human organs, are forbidden. This issue is current and was not addressed by the UDHR.
In Article 29(2), in relation to the enjoyment of physical and reproductive health and other medical facilities, the AHRD specifically addresses the lengthy plight of people suffering communicable diseases including HIV/AIDS by imposing upon Member States an obligation to create a positive environment in overcoming the issue of stigma and discrimination.
In the part on the right to development, the right to development as enunciated in Article 35 has been streamlined and juxtaposed in relation to human rights.
In Articles 36 and 37, other development rights in relation to human rights are provided for the first time and definitely add value.
The right to peace, spelt out in Article 38, which is not provided in the UDHR, forms the basis of a meaningful human rights to be achievable in an environment free from insecurity, instability, violence and war.
AHRD and Cultural Diversity
In particular, Article 7 of the AHRD provides:

‘All human rights are universal, indivisible, interdependent and interrelated. All human rights and fundamental freedoms in this Declaration must be treated in a fair and equal manner, on the same footing and with the same emphasis. At the same time, the realisation of human rights must be considered in the regional and national context bearing in mind different political, economic, legal, social, cultural, historical and religious backgrounds.’

Thus, the realisation of human rights must take into account the historical, political, social, economic, legal, cultural and religious backgrounds of a society.
Accordingly, in determining the parameters of human rights under the ASEAN Human Rights Declaration (AHRD), the significance of national and regional particularities and various historical, cultural and religious backgrounds, must be borne in mind in compliance with the UDHR and Vienna Declaration and Programme of Action 1993.
Malaysia has always made it known the observance and promotion of human rights must always take into account and acquiesce the particularities of countries at the national and regional level.

This tendency is very much evident in the Bangkok (Governmental) Declaration of Human Rights, adopted by Asian States including Malaysia in 1993, which provides:

‘(We) recognize that while human rights are universal in nature, they must be considered in the context of a dynamic and evolving process of international norm-setting, bearing in mind the significance of national and regional particularities and various historical, cultural and religious backgrounds.’ (Item 8, Bangkok Declaration)

The Vienna Declaration and Programme of Action of 1993 declared:

‘All human rights are universal, indivisible and interdependent and inter-related. The international community must treat human rights globally in a fair and equal manner, on the same footing, and with the same emphasis. While the significance of national and regional particularities and various historical, cultural and religious backgrounds must be borne in mind, it is the duty of states, regardless of their political, economic and cultural systems, to promote and protect all human rights and fundamental freedoms. (emphasis added)
In any case, the UDHR 1948, as ‘a common standard for achievement for all peoples and all nations’, is not intended to exhibit any particular point of view of any one people or group of peoples or any particular political or philosophical system.

Article 29(1) of the UDHR demonstrates that human rights cannot be applied in a vacuum. Consequently, how human rights are to be practised depends upon the vision of human communities to govern their parameters and manifestation. 

In light of cultural and religious diversity, there cannot be a standard blanket approach, in every instance, on how to govern issues relating to human rights.
Thus, the Western model cannot be adopted in toto, by ASEAN, due to a significant variance in historical backgrounds, cultures and civilizations. As insisted by Kofi Annan, shortly after he became the Secretary-General of the United Nations in 1997, that ‘no single model of human rights, Western or other, represents a blueprint for all states’.
Against this backdrop, the AHRD is a regional human rights document befitting the ASEAN societies.

Each regional human rights document has its own uniqueness. The AHRD is no exception.

In a plural society such as that of the ASEAN society, the AHRD rests on the fundamental values and assumptions which mirror the character of the society at large.

These in turn influence the parameters of human rights as embodied in the AHRD, determining their viability and progress.

The AHRD must be seen against the local backdrop and local setting of the Member States of ASEAN. It cannot be fully appreciated from the exterior, as it can from within.

The ten Member States of ASEAN are diverse in its political, social, cultural, legal and judicial systems, with the inclusion of commitments to Islam, Catholic Christianity, Buddhism, Confucianism, Marxist-Leninism, liberal democracy and pluralism.  

The ability of ASEAN through AICHR to produce a practicable AHRD, speaks volumes on the commitment of ASEAN to inculcate human rights at the forefront in spite of diversity and poses an excellent beginning for this document.
While the AHRD acknowledges the universal nature of human rights, it also emphasises the importance of national and regional particularities in determining the parameters on the practice and implementation of human rights.
In sum, Article 7 of the AHRD is one of the key elements of the AHRD that provides input for further discussions within ASEAN on the next steps that will be taken while ASEAN maps its own distinctive human rights course.
The fact the AHRD impresses upon the need to factor in cultural diversity does not make the AHRD cultural relativist in its outlook.

Duties and Responsibilities and the AHRD
In the AHRD, human rights acquires meaning within the cultural context of duties and responsibilities of the individual in which other individuals, the community and the society, play a pivotal role. 
Article 6 of the AHRD provides:

‘The enjoyment of human rights and fundamental freedoms must be balanced with the performance of corresponding duties as every person has responsibilities to all other individuals, the community and the society where one lives. It is ultimately the primary responsibility of all ASEAN Member States to promote and protect all human rights and fundamental freedoms.’
Similarly, Article 29(1) of the UDHR 1948 enunciates that the individual not only has rights but also ‘duties to the community in which alone the free and full development of his personality is possible’.
Article 29 (1) of the UDHR1948 is perceived as a ‘pediment’ of the portico of a temple, as they bring under one ‘roof’ individuals, civil society, and the state, with all their respective rights and responsibilities and addresses the conditions that are necessary to the realization of the rights and freedoms as enumerated in the Declaration.
The reference to “the community in which alone the free and full development of the personality is possible” is an important recognition of the role of the community in the UDHR, which is often considered as the epitome of individualism. In the words of Article 29(1) of the same declaration, the community is not merely important, it is considered essential. The link between individual duties and the valorization of the communal dimensions of life, reflects the concerns that inspires the insistence on duties.
Since Article 29(1) of the UDHR is silent on the meaning of ‘community’ in the context of ‘[e]veryone has duties to the community in which alone the free and full development of his personality is possible’, a community may be based on religious affiliation, cultural affinity, demography, the state, the international community or mankind and accordingly, the development of the human personality may not be applied in one specific manner for all communities.
It bodes well to remember, the formulation of specific human duties remains an issue of domestic law and catalogues of human duties differ from one state to another, reflecting state policies. The acceptance of human duties is inextricably linked to the cultural or political discourse of a particular state.

Article 6 of the AHRD is intended to offer a clear and concise relationship between human rights and human duties of the individual. Human duties of the individual play a pivotal role in determining the parameters of human rights of the individuals.

Now, it is generally stated by rights theorists that there can be no rights without duties; but this is generally regarded as stating the obvious, that a right is only wishful thinking unless it can be made good by the performance of someone else’s duty. The two are thus conceived as two sides of the same coin. 
This symmetry, however, is incomplete. There is the idea of duty which recognizes the interests of another, or others, as coming before one’s own. It is this duty that governs the parameters of human rights of a person claiming to exercise rights. For example, in enjoying one’s right to assembly, the participant has a duty to exercise this right peacefully, without endangering the lives of others and to not cause damage to public property. The third side of the same coin.
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