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‘Whe Miji.,fﬁ.halaYSla was created in 1963 Kelantan mounted a legal challenge to safeguard

__j,,lts aawers ].HAN SHA
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WHEN Ma.la,ysm came. mt{) ex-

istence on Sept 16, 1963, the:
. 'ithreepew states of the Federa-
.-tion of Ma.lay51a were to havea -
- different -constitutional rela-
- tionship to the federal govern-
- mentthan the other 11 erigmal;

member states of Malaya. -

" The late Southeast ASIan
" scholar Michael Leifer said that -
- the distribution of powers, for- |
;.;:;:-mal censtltutional safeguards
| dis ""repertm*nate parlia- = &
T mentary representation indi- -

~cated that the -original states
" were in an mfermr posmen tag_ e

-' _ the new states.
. This was eudeneed by -the

"-unsuccessful challerige. by Ke-

- -lantan against this position,

- - In the words of the late Pref
o Hugh Hickling “it was leftto the .
" David- of Kelantan to do battle -

. agamst the Goliath of the feder- . -

. ation”; resulting in a landmark -

.dBCISIOIl which laid down im-"

- portant principles for censﬂtm
tionalismin Malaysia. =~
~ OnJuly 9, 1963, the govern-
ments of the Federa,tlon of
- ‘Malaya, the United ‘Kingdom,
" Sarawak, North Borneo and

. Singapore signed the Malaysia

. Agreementthat brought Singa-.
" pore, Sabah and Sa,ra.wa} mte
‘-.the federation. = -

- The federal parha,ment then
-passed the Malaysia Act to
L a,mend the federal constitution

~“‘to inelude the three new states

~and to prewde for matters-in
. connection with the adlmssmn

-~ On Sept 10, six days before
. Malaysia was 10-be declared,

- the government of Kelantan

~ began an- action against the
- federal government for decla-
- rations’. that  the = Malaysia

Agreement and the Malaysia -

 Act were null and de or were
. not binding on the state. |

In the case of The - Gevem-

.' _ment of the State of Kelantan v
The Gevernment of the Feder-

~ation of Malaya end Tanku Ab- -

dul Rahman Putra Al-Haj (“the
~ Kelantan case "), Kelantan ar-
gued that: "

 olate the Federa,tlen of Malaya,

. agreement 1957 by abolishing -

. -.the “Federation of Malaya” -
.« The proposed -changes-

" needed the consent of each.of -
“the constituent states including

- Kelantan, and this had net

~ beenobtained.. -

~~ o The Sultan of Kela,ntan

| _”.shmﬂd have been made aparty

-+ Constitutional - conventmn

“dictated that consultation with -
rulers of individual states was
required - before substantial -

- changes could be made to thei __

censtzmtwn

“clared, saying: “Never, I think,

has a judge had to propounce
~on an issue of such magnitude.

- on so little notice and: With S0
]gttle time for consideration.”
- He added that “a clearer ex-

pressmn of opinion than would,
- be customary ‘is clearly re-

Yuired jr

lates to:

‘passed in any way the limits

placed on their pewers by the

consumuon

- In-this way, he bypassed ad-
-dressmg some fundamental
to. the
-supremacy of the constitution -
raised by the Kelantan govern- -
ment. Nevertheless, he still
maneged to make several im--
pertant consﬂtunonal pro-

questions . relating -

to the Mala,ysm Agreement

‘a matter which re- -
. e interests of political -
.-stabﬂlty in this part of Asm and
.~ the interests of 10 million peo- -
" ple; about half a millien of them »
- being mhabltants of the sta,te of L
-:'-Kelantan”

“Thomson respended te the-
“five different arguments  for-
‘warded by the Kelantan gov- -
- ernment by framing the issues. .
~into’ one geneéral question of -
“whether parliament orthe ex-

- L ecutive. goverpment has tres- -
- o The Ma.le sia Act weuld Vi-

Prof Hth
‘K_elantaﬂ case
was like Dawd
VS Goliath, -
“resulting in a
landmark
:-".clec;s;on wh!Ch
jlmportant
b principles’ fer
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nouncements The court sa,ld-_._*
_that even if Kelantan was a q
' “sovereign state prior to the _ also, through this challenge;
1957 -Federation of Malaya -
-Agreement the efféct of that'_
. agreement was that a large
-~ 'proportion of the powers that

* The federal arhament had -
no power to leglsla,te for Kelan- -
tan in, matters that the Stal;e
could legislate for onits own.
 Chiefjustice James Thomson
jde]wered his decision 30 hours

“before Mala,ysm was to-be de-

- make up sovereignty - passed
from the Kelantan gevermnent :
‘tothatof the federation.” =
-~ ‘These powers are thus hmlt—l
“ed to and subject to the 1957
Federal

Constttutlon

~taken were in a,ll respects law--

- ful, the nature of the results
-they had produced ceuld not
make them unlawful. |
‘What .is" new lmown as the' i
_j_ “hasic structure doctrine” stip- -
tlates that a
‘amendment can be declared by - - __
the courts to be invalid on the - appea,rs to have been a precur- -
sor-of things to come for the -
-~ constitutional and political re-
- lations between Kela,ntan and -

'_ the federal government

‘constitutional

grounds that it destroys the ba-..
sic structure of the constitution.
- The courts, therefore, must
_ -'play avitalrolein ensuring that -
~the basic structure is not dis-
mantled. It is within their func-
 tion to interpret the constitu-
. tion. and deterrm:ne Wha,t the .
_-.basrc featuresare.” -~ .
With respect, the coert m the |
_»Kelantan case missed the op- -
portunity to- make a pro-
- pouncement on this, There was
-certainlymeritinthe a |
that the mcluswn of the three S

Hickling says the_,_

. being a political challenge to -
- the ﬁmdamental principle ef
j_;_-equahty found in the 1957
. . agreement, manifested into a
~  legal pronouncement of the
- state of constitutionalism in the
. newfederation..

R _-_constltutmnallsm X

- that -
~formed part of the agreement |
- The court also found-that the -
Malaysia Act in amending the
constitution to admit the new -
. states and-changing |
- to “Malaysia” did not confra-.
_ vene the requirements of the
constitution, which were found'
- tobeliberal insuch matters. "
And ifthe steps thathad been',{
~ Malaysian constitutional histo- -
Ty, It resulted in establishing
the constitutional relations be- -
~ tween the cempeaent states of .
~ the federation, defining the_--.-x_,--
path along which federahsm n
'Ma.laysmwﬂl go. o

the hame

thus a, s

ent g

J,'SUDIIN SABARUDDIN looks at the constltutlonal |mpact

PRSI .,new states WIth thelr dJﬂ'erent
. status and rmleges as com- -

. . pared with the original 11
7 - states created a fundamental ™
 “.change to thé structure of the -

~ ... federation, at least in the eyes
- . of Kelantan and the 10 ather

engmal members.
"The Kelantan case, beSIdes 3

It revealed that Kelantan end

o the other erigmall states were
- placed together in a class of
., componentstates distinct andof -
. ddifferent status from the other-

- three new states. This was the
-basis of the new federation.

The Kelantan - gevernment?

succeeded in opening a door -

. ‘upon a new sphere of constitu- |

tional interpretation. The chief

justice -gave approval to the
. .possibility of there bemg im-
_ plied limitations in the power of

consﬁtuuonal amendments.
Alﬁieugh subse quent Jl.ldlCIﬂl
dec;.slens in Malaysia did net

‘show approval for thlS doctrine,
" they did not completely close the
~door thatwas opened by the Ke-- -

" lantan case. The future 6f con-~
_ stitutionalist and the suprema-
¢y of the constitution rest signif-
- maml on the continuous delib-
) eretlon of the basic structure .

doctrme by our courts.

‘The Kelantan (:ha,llenge wasﬁ 7.-
ignificant. chapter in"

‘In-particular, thle epzsede o

l lehan . Sabawddm is semer

- lecturer at the University of -
. Malaya L Faculty of Law. ThlS
isthefourthina s:xﬂpart .
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