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PREFACE

he citizen should know something about the constitution and I
Tthink that this modest volume will help him. It is hopeless for him
to read the text of the constitution which is in legalese. Even a lawyer
finds the original text difficult to understand, unless he happens to be
a constitutional lawyer, of which the number is small, because quite
naturally lawyers tend to concentrate on bread and butter branches
of the law.

I have written this book in fairly simple language so as to reach
as wide a public as possible outside university and the courtroom. I
have striven to give a straightforward account of the constitution,
for I find that the ordinary citizen is curious to know simply what its
various provisions are. To keep the book within reasonable bounds,
I have refrained from burdening it with history, except where I think
some background information will help to explain. I have above all
refrained from criticizing and speculating, not because I think that
every provision of the constitution is free from blemish, but because
of the inhibiting nature of my office. It is undesirable for a judge to
commit himself in advance on matters that may come up formally
for decision by him in court. If opinion has here and there crept in, it
does not necessarily follow that I shall, after hearing opposing
arguments, adhere to it.

I should also explain that though published by the Government
Printer, this book is not a government book. It has not been com-
missioned by the Government. The idea of writing it was suggested
to me by friends outside Government, who thought that there was a
crying need for a book by some one who had been closely connected
with the framing of the constitution. They would however be
disappointed if they had expected a scholarly tome.

This book was ready for the printers of another publisher in
April, 1969, but its publication had to be postponed by the events
of 13th May, 1969. In the aftermath of those events it was obvious
from various press statements of party and community leaders on
the National Consultative Council that some constitutional pro-
visions would be amended to remove sensitive issues from the arena
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of public discussion, and amended they were by Parliament in its
first meeting, early in 1971. Immediately the amendments were
passed I set about to revise and update my original text.

The Government has not, however, seen the text of this book
before publication, and it must not therefore be thought that it
agrees with any of the views expressed in it.

In a book that has to be written in the midst of a busy life, it is
fitting to remember the help and advice of Dr Bashir A. Mallal,
Mr S. Jayakumar and Mr Stephen T. H. Goh who have made
suggestions for improvements and helped me avoid errors. 1 have
also had the help of members of the public service who checked the
facts and figures stated in this book, mostly culled from published
documents and statements in Parliament and the press, but as they
are serving officers mention of too many names should be avoided.
I have mentioned some in footnotes in the relevant places. I should,
however, here mention the invaluable help of Mr Santa Singh and
Mr S. Sivaswamy of the Attorney-General’s Chambers,

In the courts I have been efficiently served by my secretary,
Mr Wong Yik Ming; by Mrs Wee Kim Swee, Che’ Fatimah binti
Noordin and Che’ Hasmah binti Kasim who quickly and cheerfully
typed and retyped many drafts; and by Enche’ Mohd. Said bin
Hassan who swiftly traced for me any book and enactment that I
required.

I am grateful to Enche’ Mohamed Daud bin Abdul Rahman, the
Government Printer, for his forbearance. His task was made more
difficult by my having to submit to him the draft not in one whole
piece, but a few chapters at a time as and when they were ready.

Finally I thank my wife Bunny for her encouragement. Without
cheery chivying from her, it is doubtful if this book would ever have
been written.

Federal Court, Kuala Lumpur. Tan Sri Mohamed Suffian.
12th November 1971



CONTENTS

Chapter I —INTRODUCTION
BRIEF HISTORY ...cooiiiiiiiiiiiiiiiiciciiiccccc

Malay States.......ceecverrierierieienieeeeeereesee e ereieeaeseeens
The Straits Settlements ...........cccceeeveeeviveeeeieeeeeeeenneen.

Malayan Union 1946
Permanent Provisions in Operation
Permanent Provisions Never in Operation

Transitional Provisions in Operation

Federation of Malaya 1948 ........c.cccoevvecienienieinnns

Independence on 31st August, 1957

Malaysia 1963 ......ccccceviecierieieeeee e
The Commonwealth.............ccoovvivviiiiiiiiceeeceeee

Chapter 2—THE YANG DI-PERTUAN AGONG* ..

Constitutional Monarch

Yang di-Pertuan Agong acts on advice

Discretionary POWer.........ccccooveieniieienieieeeeeene

Other FUNCHONS .....cveviiiiiiiiiieieeeceeeee e

Legal Immunity
Disabilities of Yang di-Pertuan Agong

Election.. .. .. ..

First Election in 1957 .....coooviivieiiiieeeeeeeeeeeeeeee

Second Election in 1960

O 0 0 9 & &N SN N IN N

—_— =
w N = O

17

17
17
18
19
19
20
21

23
23

* See also pages 50 and 203.



vi AN INTRODUCTION TO THE CONSTITUTION OF MALAYSIA

Page
Third Election in 1960 .........cccooevievieieniiiinineneneneee e 24
Fourth Election in 1965 ... .. .. .. 24
Fifth Election in 1970.. .. .. .. .. 24
Timbalan Yang di-Pertuan Agong...........cccccevvveverivecrenesvennenne 25
Chapter 3—RULERS AND GOVERNORS 29
Precedence ...o..ovveevirieiieniiieietcect e et 30
Acting in accordance with advice .. .. .. 31
Discretionary Power .. .. .. .. .. 32
Sovereignty and Legal Immunity .. .. .. 32
Justice© .. .. .. ... .. .. 35
Public Service* .. .. .. .. .. 36
ISIAM Lo e 36
Honours .. .. .. .. .. .. 36
Chapter 4—CONFERENCE OF RULERS? 37
MEMDBETSHIP......eeeiieiieiieiecieee et en seeeeens 37
Functions .. .. ..... . . . . 38
APPOINEMENLS. ....eviiieiieiieieeiieeeeteeieeteeeete e see e eeessessessenseens 39
Consent to Certain LaWs .......cccceeeeririenieie e 39
IMEELINES ...evenvieeiiiieieeiieeeete et te et eae st eteenaenteesaesteenees eeseennes 41
Keeper of the Ruler’s Seal =~ e 42
DECISIONS ettt aenvesaenee 42
DiSCIetionary POWET......cceeueruererireriiniinieneneenrenreneetereenvenienees 43
Chapter 5—THE CABINET 45

t See also page 203.

0 See also chapter 8.
* See also chapter 9.
t See also chapter 15.
a See also page 203.



CONTENTS vii

Page
Chapter 6—PARLIAMENT 49
Yang di-Pertuan Agong® .........ccecevvreienerienieeienieeens 50
Dewan Negara (Senate) .........ccoceeeveeerieenieenvensieeneennnenn 50
Elected Senators 51
Appointed SENAtOTS.........ccereverrerrerierierieeieseesieseeeeens 52
Dewan Ra'ayat (House of Representatives) 53
Qualifications for membership 53
Disqualifications 53
Resignation of members ...........cceeeeevieviereecienieieenene 56
Absence of members 56
Oath by MEMDETS .......ccvevirieiieieieeieeee e 56
Special provisions regarding Ministers and the
Attorney-General* 56
Parliamentary procedure .............cceeveevverveecieneeceeneennenns 57
Decision by more than simple majority 57
Privileges 58
Clerk of Senate and Clerk of the House of Repre-
sentatives 60
Laws 60
Legislative POWET .....c.cecvirierieeieiieieieeee et 61
Legislative procedure 63
Chapter 7—ELECTIONS 67
Elections COMMISSION ......covuvreereeeieriierieseeieeeeeeeeeeenes 67
Remuneration . .. 67
SHATT oo 67
Functions 68
Principles for delimiting constituencies 69

t For state legislatures see pages 125 onwards.
° See also chapter 2.
* See also page 114.



viii AN INTRODUCTION TO THE CONSTITUTION OF MALAYSIA

Review of Constituencies .. .. ... ..
Procedure for delimiting constituencies .. ..

Qualifications of E1eCtors........c.cceuveevieeieecieeiieeieeeiees e
Disqualification of E1ectors..........ccccceevveeeenienieeceereeies e
Registration of E1ECtOrs ........ccuevvieeieriieienieeeeeie e e
POSAL VOTETS.....eveneiienieieicicteeeite et e
Frequency of EIeCtions .. ........cccccveveereieecienieienieeeeen e
Challenging elections..........ccueeveeieriereereereesiereeereerienes ceens
East Malaysia.........cccoeeerieienieieeeee e e

Local Government E1€Ctions ............ccccvveeeveeeiiveeeeeneeeen e

Chapter 8—THE JUDICIARY

Page

79

COUItS are SUPTEIME. ....eevurieirieiieniieeieeneeeieesreeieesneenaeeenns

Independence of the Judiciary .........cccecveevereeceenrereenns e

Temporary Judges .. .. .. .. ..
Tenure of Subordinate Judicial Officers .. ..

Courts’ power to pronounce on legality of executive

Courts’ power to pronounce on validity of legislative
acts .. .. oooi e

Courts’ power to interpret the Constitution ..

QuUAlIfiCatioNS..........covieeiieiiecieeieccee et e

APPOINEMENLS......eeeieiieiieieeie ettt e

SUBORDINATE COURTS IN WEST MALAYSIA

Penghulu’s Courts.........coecveieirerinenenineneneeeeeeee e

Juvenile Courts .. .. .. .. ..

Magistrate’s COUILS.......c.ceeruirrererinrenrenreneerereeeeeeeeeenee

SESSIONS COULTS ...veiivviieerieecieie et e e eenee e

...... 79
...... 79

81
82

...... 83

84
85

...... 86
...... 87



CONTENTS ix

Page

SUBORDINATE COURTS IN EAST MALAYSIA.. 92

SUPERIOR COURTS IN MALAYSIA .. .. 93
High Court.....coviiiiiriiinierececcecteeeeeeeee e e 93
Federal Court .. .. .. .. .. .. 95
Privy Council .. .. .. .. .. .. 98
Muslim Religious Courts .. .. .. .. 99
The language of the courts .. .. .. .. 99
Chapter 9—THE PUBLIC SERVICE 101
Members of the public service hold office at pleasure 102
Exceptions .. .. .. .. .. .. 102
Commissions .. .. .. .. .. .. 106
Judicial and Legal Service Commission .. .. 106
Railway Service Commission .. ... .. 106
Police Service Commission .. .. .. .. 107
Armed Forces Council .. .. .. .. 108
Public Services Commission .. .. .. .. 109
General Provisions relating to Commissions .. 110
Conditions of Service of Members of Commission.. 110
Functions .. .. .. .. .. .. il
Designated Posts .. .. .. .. .. 1
Exercise of Commissions’ Functions by Others .. 112
Officers excluded from Commissions .. .. 114
The Attorney-General® .. .. .. .. 114
Impartial treatment of public servants™® .. .. 115
East Malaysia......ccccceecerierienieieeieieseeie st seeeens 115
Pensions .. .. .. .. .. .. 117

t See also chapter 15.

t See also chapter 18.

° See also page 56.

* For state employees please see page 131.



X AN INTRODUCTION TO THE CONSTITUTION OF MALAYSIA

Page
Chapter 10—THE STATES ..o 119
Essential provisions of State Constitutions.. .. 122
Ruler or Governor to Act on Advice .. .. 122
The Executive Council .. .. .. .. 123
Legislature of the State .. .. .. .. 125
Composition of Legislative Assembly .. .. 125
Qualifications of Members..........ccccoeeevueeeeciieccieecneee, 126
Disqualification for Membership of Legislative
Assembly .. .. ... .. .. 126
Provision against Double Membership .. .. 127
Decision as to Disqualification .. .. .. 127
DiSSOIULION. ..ttt 127
Speaker of the Legislative Assembly .. .. 127
Exercise of Legislative Power .. .. .. 128
FINANCIAL PROVISIONS.....coiiiiiiieieeeee e 129
No Taxation unless Authorised by law .. .. 129
Expenditure Charged on Consolidated Fund ' .. 129
Annual Financial Statement .. .. .. .. 129
Supply Bills .. 7o 130
Supplementary and Excess Expenditure .. .. 130
Withdrawals from the Consolidated Fund .. .. 131
Impartial Treatment of State Employees .. .. 131
Amendments of State Constitutions™ .. .. 131
Chapter 11—RELATIONS BETWEEN THE FEDERA-
TION AND THE STATES .. .. 133

J For federal employees please see page 115.
* For amendments to the federal constitution see chapter 20.



CONTENTS xi

Page
PART 1—DISTRIBUTION OF LEGISLATIVE
POWERS ..ot 133
Additional Legislative Powers of Borneo States .. 134
Extent of federal and state law .. .. .. 135
Power of Parliament to Legislate for States in
CETtaIN CASES .. weverveveveeerrererienenien ov e e 135
Power of Parliament to extend Legislative Powers
of States .. .. .. .. .. .. 136
Residual Power of Legislation ...........ccecoeveeciniieninien ceeenee. 137
Legislation Restricting Use of Rivers .. .. 138
Exercise of Concurrent Legislative Powers .. 138
ParT 2—DISTRIBUTION OF EXECUTIVE
POWERS ...t e 138
Obligations of States towards the Federation .. 139
ParT 3—DISTRIBUTION OF FINANCIAL BUR-
DENS 139
Financing of Expenditure relating to Matters on
Concurrent List .. .. .. .. .. 139
PART 4—LAND ..ot e 140
Acquisition of Land for Federal Purposes .. .. 141
Reversion to States of Land held for Federal Purposes 144
Release of Land Reserved for Federal Purposes .. 145
Dispositions of Land held for Federal Purposes .. 145
Determination of Disputes as to Land .. .. 146
Application of Articles 83 to 87 to States not having
aRuler.............. 147
Malay Reservations...........ccoevrvereereeseeieniieiesreeneeseens cereennes 147

Special Provisions relating to Customary Land in
Negeri Sembilan and Malacca and Malay Holdings
1N TIENZEANUL....c.viivieiieieieie ettt e e eseneees 148

The National Land Council............ccoceevvviieiiniiieeeeces e, 148



xii AN INTRODUCTION TO THE CONSTITUTION OF MALAYSIA

Page
PART 5—NATIONAL DEVELOPMENT .. .. 149
National Development Plan.............ccooceveveviecienincinnnnns 149
Part 6—FEDERAL SURVEYS, ADVICE TO
STATES AND INSPECTION OF STATE
ACTIVITIES.....ooioeeeeeeeeeeeeeee e 151
Enquiries, Surveys and Statistics.........coccevvecvereereennnene. 151
Federal Powers in respect of State Subjects .. 151
Inspection of State ACtiVItICS.......ccevvevvereeriereeriiereeeans 152
PART 7—NATIONAL COUNCIL FOR LOCAL
GOVERNMENT ..ottt 152
Chapter 12—FINANCIAL PROVISIONS .. .. 155
PART | —INTRODUCTION........ceotrieiieieieieeeeeieene 155
PART 2—GRANTS TO STATES......ccoteeireeeeeeeee 158
Capitation Grant ..........ceeeeeererenenienrenenieeeeeieeenene 158
State Road Grant .. .. .. .. .. 158
Special grants to Borneo States .. .. .. 160
ParT 3—SOURCES OF REVENUE ASSIGNED
TO STATES...ci ettt 162
ROYAILIES ..ottt 163
Additional sources of revenue assigned to Borneo
SEALES. c..veeieeiieeriieeite et 166
Review of Financial Arrangements with Borneo
STALES ...ttt ettt sttt .167
State Reserve Fund............ccooeeiiiiiiinieeeee, 168
ParT 4—FINANCIAL PROCEDURE .. .. 168
Consolidated Funds .. .. .. .. .. 168
Expenditure charged on the Federal Consolidated
Fund......oooooiii e 169



CONTENTS xiii

Page
SUPPLY BillS...c.eeeiieiieiieieieeeeeeeee e e 170
Supplementary and excess expenditure .. .. 170
Power to authorise expenditure on account or for
unspecified purposes .. .. .. .. .. 171
Contingencies Fund..........cocooeveveiiiiiinnininnnncns e 171
MONEY DIlIS....cueiuieiiiiiieiieiiectre e e 171
PART 5—MISCELLANEOUS......cccoiiiiiiiiiiiiinrceeres e 172
AUditor-General .........coccoeieieriiiieinneeseeee e e 172
Restrictions on BOrrOWINg..........cceeververeeriesierrieeeriiees ceveenees 173
Restrictions on alterations in the establishments of
STALES. ..ottt e 174
National Financial Council..........c.ccocevinenenenineniieis e 175
Chapter 13—FUNDAMENTAL LIBERTIES .. .. 177
INtrodUCION. ...t e 177
Liberty of the person .. .. .cccceoeveereriereeeeeee e e 178
Slavery and forced labour .. .. .. .. 179
Protection against retrospective criminal laws and
repeated trials .. .. .. .. .. .. 180
EQUAlity ..oveieiiiiieieie e e 180
Prohibition of banishment and freedom of move-
TNEIIE ©euetenitietie ettt ettt ettt e et e st e eate et e ebbeeabee bt eeee seenbeenas 181
Freedom of speech, assembly and association .. 182
Freedom of religion .. .. .. .. .. 183
Rights in respect of education .. .. .. 184
Rights of property .. .. .. .. .. 184
Chapter 14—EMERGENCY POWERS AND SUB-
VERSION ..ottt e 187
Subversion .. .. .. .. .. .. 188

Emergency POWETS......cccccoviiiiiiniiiiienieecee e e 189



xiv. AN INTRODUCTION TO THE CONSTITUTION OF MALAYSIA

Preventive detention .. .. .. .. ..
May 13, 1969
Two cases on Articles 149 and 150

Chapter 15—ISLAM*

Page
191

..... 192
..... 197

203

Yang di-Pertuan Agong and Rulers
Conference of Rulers
National Council for Islamic Affairs .. ..
State Religious Councils .. .. .. ..
Missionary work among Muslims .. .. ..
Financial aid for Muslim Institutions .. ..
Islam a state subject .. .. .. .. ..

Muslim courts! .. .. .. .. ..

Chapter 16—CITIZENSHIP

..... 203
..... 203

204
205
205
205
206
206

207

PArT 1—INTRODUCTION
PART 2—Acquisition of Citizenship
CITIZENSHIP BY OPERATION OF LAW.. ..

Citizenship by Operation of Law of Persons Born
Before Malaysia Day .. .. .. .. ..

Citizenship by Operation of Law of Persons Born
On or After Malaysia Day .. .. .. ..

CITIZENSHIP BY REGISTRATION .. ..

Citizenship by Registration (Wives and Children
of Citizens)

Special Power to Register Children

* See also page 36.
t See also page 99.

....207
..212

212

212



CONTENTS

Citizenship by Registration of Persons Born in the
Federation Before Merdeka Day..........ccccccveevevieenvennnns

Citizenship by Registration of Persons Resident in
Borneo States on Malaysia Day .......cc.ccccoceeeeeninennene

General Provisions Regarding Registration
CITIZENSHIP BY NATURALISATION
CITIZENSHIP BY INCORPORATION OF TERRI-

LANGUAGE QUALIFICATION......ccccevtriinenicnenrennene
PART 3—TERMINATION OF CITIZENSHIP ..

Renunciation of Citizenship.......c..ccccevererennennee

Deprivation of Citizenship on Acquisition or
Exercise of Foreign Citizenship, etc.

Deprivation of Citizenship by Registration under
Article 16A or 17 or by Naturalisation

Other Provisions for Deprivation of Citizenship
by Registration or Naturalisation.............ccccceeevereeevennenn

Deprivation of Citizenship of Child of Person
Losing Citizenship..........ccceeevienierienieeieieieeeeie e

General Provisions Regarding Loss of Citizenship
Procedure for Deprivation...........ccceveeveneeeceeneeevennennnns

Deprivation of Citizenship of Persons who are
Citizens by Operation of Law

Deprivation of Citizenship of Persons Who Became
Citizens by Operation of Law on Malaysia Day ..

ParT 4—SUPPLEMENTARY PROVISIONS
Commonwealth Citizenship............ccoeeerevercerreneerieneenns
Article 30 and Certificates of Citizenship
The Minister of Home Affairs

Notice of Deprivation Proceedings.........c.cccccevervenuennee

XV

Page

217

218
218

219

220
220

223
223

223

224

227

227
227
228

228

230

232
232
232
234
235



xvi AN INTRODUCTION TO THE CONSTITUTION OF MALAYSIA

Page
REZISLEIS .vveivieiiiiieieee ettt es saeesnens 235
OFF@INCES .eeenveees eeieiieiitete ettt 2eneeees 236
Mlegitimate Children...........cccoevvevieecieriecienieieceee s e 236
Father’s Status .......ccceecieiiieiiecieeeeeec e veeavens 237
Birth on Ship or Aircraft..........cceevvieriiciinieierieeeeee e 237
Foundling .......ccooveiieniiiiecieeeeeecee et e 237
Permanent Residence ..........cccoevevveeieiinienieneee e e 237
Residence .. .. .. .. .. .. 238
Chapter 17—MALAYS? AND NATIVES OF BORNEO 241
GENETAL ...ttt e e eaeens 241
ATHCLE 153 1ot beseenees 245
Who is a Malay? L, w 247
Who is a native of Borneo ?...........cccoeveevervenn .. 249
The PUblic SErvICe......ccveiieieiieieriieieceee e veeeeees 250
Present position in the federal Public service .. 251
The economic field .. .. .. .. .. 260
Present position .. .. .. .. .. 262
EdUCAtION ...ocevieieiicieeeeee e e 267
SEALES. . .eeiteeiterite ettt st seaee e 275
East Malaysia. .. ,. .. .. .. .. 275
CONCIUSION. ....eiieiiiiiii ettt ettt ettt et e e e reeree s 2eveenns 276
Chapter 18—NATIONAL LANGUAGE 277
Malay as national [anguage...........cccceeveeeeeriiecieneecienees ceeeenen 277
Sensitive 1SSUC.....c.eeverververiieciens e e 278
Temporary provisions.. .. .. .. .. 279
National Language Act, 1963/67 (Revised-1971) 280
Present POSItION ......c.ccceeereriereriniinenieeiereceeee et e 282

° For Singapore please see page 331.



CONTENTS Xvii

Page

East Malaysia .. .. .. .. .. .. 282
Language and Law........c.ccccoceveveninincnencicneecceee, 283
Chapter 19—THE FEDERAL CAPITAL 285

Chapter 20—AMENDMENTS TO THE CONSTI-
TUTION™ ... 287

Amendments that require a two-thirds majority in
each House of Parliament and the consent of the
Conference of RUIETS ......cooovvviiiiiiiiiiiieeieeeeeeeeeeee, 288

Amendments that require a two-thirds majority in

each House of Parliament and the concurrence of

the Governor of the Borneo state or each of the

Borneo state concerned ............coooeeeeiiieiiieeiieeeee e 288

Amendments that simply require a two-thirds
majority in each House of Parliament, irrespective
of the consent of the Conference of Rulers
and the concurrence of the Governors of East

Malaysia .. .. .. .. .. .. 290
Amendments that require a simple majority.. .. 290
Are constitutional amendments a good thing? .. 291
Chapter 21— CONCLUSION.....c..cccererinienieieieeeencnienene 295
Constitution does WOrK .........cceceeverirerencneneneneneennes 295
No break with traditions ..........cccceveeeerriiniienninencnnens 296
The fUtUre ...c..covveiiieircccceeeee e 296
Alternative forms of government..............ccecvvrvereenens 297
Advantages of Parliamentary Democracy .. .. 297
Disadvantages of Parliamentary Democracy .. 298
Parliamentary Democracy Good..........ccceceevererenennne 298
Social JUSHCE .. .. cecereeiireeiicccc e 299

* For amendments to state constitutions see page 131.
t See page 39.






