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PREFACE

logistics in the form of a single medium-sized textbook.

Written specifically with students in mind, concentrating on
legal principles and practice, and tailored to common law coverage,
this title covers all essential topics in shipping and logistics coutses.
This book can also serve as an introductory work of reference for
those in the shipping and logistics sectot, shipping lawyers, membets
of Protection and Indemnity (P&I) clubs, seafarers, in-house counsels,
and students.

This book provides an introductory study on shipping and

Associate Professor Dr. Mohd Yazid bin Zul Kepli
Civil Law Department

Ahmad Ibrahim Kulliyyah of Laws

International Islamic University Malaysia

Kuala Lumpur, Malaysia
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Ship Security Alert System
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FOREWORD

am deeply honouted to conttibute the foreword to Shipping and

Logistics in Malaysia. This inspiting work is indeed a Herculean task

- painstakingly analysing the ins and outs of the maritime industry,
compartmentalising vatious aspects at national and global levels,
further incotporating its relevant law, as well as accompanying readets
on a historical maritime journey that dates back to thousands of yeats.
I would also like to take this opportunity to congratulate the author
for his significant contribution to the maritime industry, and to thank
him for entrusting the Maritime Institute of Malaysia (MIMA) in the
publication of this book.

Malaysia, in its own right, has been a strategic maritime asset,
with the Straits of Malacca carving a water-path of importance for the
global maritime trade for many centuties. As such, the publication of
this book will serve to provide an all-encompassing analysis of how
Malaysia can continue to sustain its presence as an important matitime
nation and evolve its role in international trade.

The timely publication of this book also aligns with the current
high interest of the maritime community at large on the major seas and
their diverse regulation. As such, Shipping and Logistics in Malaysia, would
surely be of integral help for ocean patronage and the unification of
contemporary maritime law across the continents.

In this book, the author has further brought attention to the
combined efforts of civil and corporate initiatives to advance the
importance of Malaysia’s maritime sector. These efforts have served a
twofold developmental purpose of solidifying the country’s economic
strength, and deepening international ties with a growing pool of

7
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nations participating in maritime activities. By extension then, this
book will be a significant asset to matitime scholars, lawyers, and
policymakers alike, but just as importantly, it will also prove to be a
fascinating read for the general reader with its seamless layman writing,

The turn of the century has proven that the oceans of our planet
ate more vital than we previously thought, on ecological and economic
grounds, and it behoves any conscious citizen of the world to take
greater interest in the welfare of the seas.

As a closing thought for the discerning readet, Shipping and Logistics in
Malaysia must be acknowledged to be a significant addition to the collection
of contemporary maritime literature, It brings a refreshing narrative to
what can be only seen as a rising complexity of concerns and agendas that
involve the oceanic stage. As the wotld becomes even more integrated
and the visions by vatious countties and institutions address a collective
stewardship of resources and prosperity, the state of the maritime ecosystem
will continue to hold great significance, and inevitably, take centre stage in
ushering the next step of human advancement.

Datuk Dr. Sabirin Ja’afar
Director-General
Maritime Institute of Malaysia



INTRODUCTION

MALAYSIA’S MARITIME
SECTOR

round 90 per cent (%) of the world’s trade are cartied on
Aships, making maritime trade the backbone of globalisation

and modern lifestyle. According to Baltic and International
Matitime Council (BIMCO) and International Chamber of Shipping
(ICS) Seafarer Wotkfotce Report 2021, at the start of 2021, the trading
wotld merchant fleet had a capacity of 74,505 ships across 11 main
segments.! At any given time, thete are about 20 million containers
making their journey across the seas.

There are various advantages to shipping compared to other
modes of transportation. Shipping is more sustainable; a greener form
of transport compared to planes and trucks. Maintenance cost for rail
and road transport can be quite high while the maintenance cost for
maritime transport like ships is much less. Bulky and heavy goods can
be transported with much ease using maritime transpott. In addition,
maritime trade generates massive employment, facilitates industrial
activities, and contributes strongly to the global economy.

Cartriage of goods by sea is the most time-and-cost-effective
method to transport goods due to its ability to move large volumes
of goods at low cost in a safe and eco-friendly manner.> Before the
coronavirus pandemic, the cost of transporting a 20-foot container
from Asia to Europe (catrying over 20 tonnes of cargo) can be as low
as the economy airfare for a single passenger on the same journey.*
In one year, a single large containership can carry mote than 200,000
container loads of cargo. These large container ships can fit up to
11,000 containers of cargo per voyage.” Many containet ships can
transport up to 8,000 containers of goods in a single voyage® while
selected car cartiet ships can handle 7,600 cars.
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All of these, help to facilitate global trade and encourage
competition, resulting in more economical prices and cheaper products.
Families can go to a local supermarket and purchase goods from all
over the globe e.g,, Colombian coffee, Indian bananas, Siamese rice,
and Malaysian palm oil at an affordable price. This efficiency underlines
shipping’s ability to transport goods cheaply and in large volumes, and
with minimal environmental footptints.

According to the former United Nations (UN) Sectretary-General
Ban Ki-moon, on World Maritime Day 2016:

“No country is entirely self-sufficient, and every country
telies on maritime trade to sell what it has and buy what it
needs. Much of what we use and consume in our everyday
lives either has been or will be transported by sea, in the
form of raw materials, components, ot finished articles.””

The maritime sector of Malaysia conttibutes about 40% to the
gross domestic product.® Petronas is the biggest contributor at 14.5%.
The fisheries sector is next at 9.4% while the remaining 15% comes
from the services sectot, maritime-related industries, and tourism.’
Unfortunately, many weaknesses remain as noted in the Malaysia
Shipping Masterplan (MSM) 2017-2022:

“The Malaysian shipping industty is in decline with the
steady reduction in Malaysian shipping tonnage and an
increasing number of shipping businesses in distress. The
Malaysia Shipowners’ Association (MASA) has attributed
this to the weak global shipping market while the lack of
emphasis on fiscal and legislative measures to mitigate
domestic shipping vulnerabilities has exacerbated the
situation. This has contributed to a continuation of the
nation’s balance of payment deficit, as Malaysian shippers
increasingly depend on foreign ships while Malaysian ships
reflag to other jurisdictions, and its seafarers and maritime
human resources move elsewhete. This has major strategic
and security implications for Malaysia.”'®
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The coronavirus pandemic further revealed various legal and
tegulatory defects in the shipping industry. In the Secretary-General’s
message on Wotld Maritime Day 2021 entitled “Seafarers: at the core
of shipping’s future”, the Secretary-General warned:

“The COVID-19 pandemic continues to place immense
physical and mental pressures on the two million women
and men who serve on the wotld’s merchant fleet. Hundreds
of thousands still face extended times at sea, with tours of
duty stretching many months beyond their contracts. Unable
to go to shote, repatriate and change crews, and without
access to medical care, seafarers face 2 humanitarian crisis
that jeopardizes the safety and the future of shipping,

I renew my appeal to Governments to address their
plight by formally designating seafarers and other marine
personnel as ‘key workers’, ensuring safe crew changes,
implementing established protocols, and allowing stranded
seafarers to be repatriated and others to join ships. These
critical workers must have access to national vaccination
programmes, and provisions should be made to vaccinate
international seafarers at designated ports. Governments
have a duty to comply with relevant international treaty
obligations to render assistance to any seafarers in distress,
including medical assistance, ensuring rights and needs of
seafarers are respected.

Looking ahead, seafatets will play a critical role helping
advance shipping’s move towards ever higher standards of
safety and sustainability, in turn helping the sector do its vital
part in building a sustainable future for people and planet.”"!

The coronavitus pandemic, first identified in December 2019
in Wuhan, China, has been causing massive disruption to the global
maritime trade with 2020 seeing an almost 10% drop. By October
2021, the number of reported infection cases was 238 million, with
more than 4.8 million deaths.!? The United Nations Confetence on
Trade and Development (UNCTAD) Secretary-General Mukhisa

11
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Kituyi has warned industry players to change their approach:

“The global shipping industry will be at the forefront of
efforts towards a sustainable recovery, as a vital enabler of
the smooth functioning of international supply chains....
The industry must be a key stakeholder helping adapt ust-
in-time efficiency’ logistics to ust-in-case’ preparedness.”'>

The year 2020 and 2021 have been very challenging with
COVID-19, extraordinary freight rates, maritime disasters, space and
equipment crunch, and stranded seafarers. Despite the initial setback,
the coronavirus pandemic has accelerated the demand for maritime
trade as mobility restrictions have supetcharged online shopping,
As countries introduced measures to control infection including
lockdowns, people switched to online shopping. This unprecedented
demand resulted in vatious new challenges worldwide including market
imbalance, reduced port productivity, and the prices for container
transport being quadrupled.

In light of this background, this book aims to provide a readet-
friendly reading material on shipping and logistics, taking into account
the new challenges faced by the industry. While this book focuses on
Malaysia, many of the chapters are international in nature and can be
applied to other jurisdictions as well.
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CHAPTER1

MARITIME TRADE
IN MAILAYSIA

s a maritime nation, the important role of maritime trade in
Malaysia cannot be overemphasised. According to the former
prime minister of Malaysia, Tun Dr. Mahathir Mohamad:

“Malaysia’s dependency on the ocean can never be
understated and itis naturally so, given thatit is surrounded
by seas and its maritime space is virtually two times bigger
than our land area. This dependency extends to almost all
sectors particularly in food, trade, enetrgy, transpottation,
tourism, and secutity.... With such a vast sea area,
which offers a diverse range of living and non-living
resources and being strategically located at the centre of
important shipping lanes, the waters surrounding us carry
tremendous environmental, socio-economic, and strategic
value to the nation.”?

A strong maritime sector has played a fundamental role in the
development of Malaysia. The strength of Malaysian maritime trade
exists in the following:

1. Latge sea area with huge marine resources

. Active maritime sector

iii, Strategic location

1v. Considerable matine infrastructure and numerous aids for navigation
v. Excellent maritime logistics

vi. World class ports
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vii. Large and capable shipyards

viil. One of the largest operatots of gas tankers
ix. Reasonably sized merchant fleet

X. Beautiful coastlines and islands

Malaysia has long coastlines, large maritime exclusive economic
zones (EEZs), and continental shelves in the South China Sea and
Sulu Sea, and partly controls the strategic choke-points of the Straits of
Malacca and the Straits of Johor.2 Malaysia claims an EEZ of 334,671
square kilometres (129,217 square miles) with 200 nautical miles from
its shores as provided under international law. The EEZ claimed
includes much of the southern area of the South China Sea. According
to international law, in the EEZ, the coastal countty enjoys sovereignty
and right to explore, exploit, conserve, and manage the natural
resources of the waters supetjacent to the seabed and its subsoil. In
addition, the coastal state can also create and maintain artificial islands
and installations including a marine scientific facility. The protection
and preservation of matine environment under the EEZ, will be below
the purview of the coastal state.

Malaysia’s sea area is almost twice the size of its land area while
Malaysia’s economy depends heavily on maritime trade with around 90
to 95% of its total trade being carried by merchant ships.

Most of Malaysia’s hydrocatbon energy riches ate located
offshore. Malaysia is the second largest oil and natural gas producer in
Southeast Asia and is the fifth largest exporter of liquefied natural gas
(LNG) in the world, as of 2019.3 The Malaysia International Shipping
Cotporation (MISC) used to be the single largest LNG operator in the
world, making Malaysia a leader in the oil tanker and LNG sectors.*

Blessed with huge matine resources and an active maritime sector
that includes oil and gas (O&G), shipping, potts, shipbuilding and ship
repairs, fisheties, and toutism, Malaysia relies heavily on the sea to
facilitate its trade and economic activities, in addition to benefitting
from the thriving oil and gas explorations and industries.’

Considered a strategic location along major shipping trade lanes,
the Straits of Malacca contributes significantly as these are the world’s
busiest and most important sea lanes. The Straits of Malacca recorded
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an excess of 70,000 ships passing through every year.® The oil flow
through these straits are three times greater than those through the
Suez Canal and SUMED Pipeline.” This maritime corridor is essential
to the trillion-dollar global shipping industry.®

The Straits of Malacca is an important Asia-Pacific maritime
shipping highway with considerable marine infrastructure and are
equipped with numerous aids for navigation and are reasonably safe
for intetnational shipping. Three of the top 20 wotld’s busiest ports
ate located here: Port of Singapore, Pott of Tanjung Pelepas (PTP),
and Port Klang.

Although Malaysia is advantageously located on the main
trade routes between India and China, and between Europe and
the East, these are not reasons to be complacent. Tun Dr. Mahathir
Mohamad warned:

“A country cannot claim itself to be a maritime nation
metely by virtue of attributes such as suitable geographical
position, physical conformation, ot strength of population as
propounded by Admiral Alfred T Mahan’ in the 19% century.
These geographical attributes or a glorious maritime history
do not automatically make a country a maritime nation.... A
true maritime nation is one which has the capability to fully
exploit its God-given maritime endowments to enhance
its socio-economic standing among the community of
nations. In this regard, though Malaysia has all the makings
of a maritime nation, strategically located at the centre of
shipping lane and a large sea atea rich in fishery, oil, and gas
resoutces, it has yet to optimise all these atttibutes to qualify
as a maritime nation in the true sense of the word.”!

Malaysia is strong in tourism and has beautiful coastlines and
islands that bring millions of toutists to the shores, allowing it to
generate tevenues from marine tourism, island resorts, boating,
ctuising, and diving. The number of toutist artivals in 2019 was 26.1
million, generating teceipts of RM86.1 billion.

Malaysia also has world class ports and is one of the world’s
latgest owners/operators of gas tankers through MISC Berhad, the
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national cattier. Its shipyard is capable of building ships for the export
matkets. Malaysia is now ranked the 18" largest shipbuilding country.!*

Major potts in Malaysia are actively expanding their capacities.
Malaysia’s largest port, Port Klang, is increasing its capacity by 50% to
an estimate of 30 million 20-foot equivalent unit (TEUs) per annum
by 2040 while the “Port of Tanjung Pelepas (PTP) is developing a new
berth that is expected to add 3.5 million TEUs to its current capacity
by the year 2025.”* This is an initiative to improve expott and import
via e-commerce by using Digital Free Trade Zone (DFTZ)."*

The container ports in Malaysia have been performing well, as
the favourable exchange rate for transhipping in Malaysia has attracted
liners. Inaddition, the outlook of Malaysia’s shipping sector is favourable
especially for containers, dry bulk, tankets, and offshore support vessel
(OSV) segments since the demand for these is increasing.!

Malaysia also possesses excellent matitime logistics including deep
seapotts, and extensive highways and roads connecting the various
ports with the hintetlands. In 2016, there were 100 registered shipyards
in Malaysia.”® In West Malaysia, the main shipyards are located in
Lumut (Petak), Port Klang (Selangor), Kemaman (Terengganu), and
Pasir Gudang (Johot).'® In the Botneo side, Sibu (Sarawak) is the main
shipbuilding hub with around 40 small to medium-sized companies.'?

Malaysia is a popular “port-of-call for commercial and naval ships
at Kota Kinabalu in Sabah, Tanjung Pelepas in Johot, the facilities in
Westpott, the Boustead Cruise Centte in Pulau Indah, and Port Klang
in Selangor™.'®

Malaysia also possesses large shipyards including the Malaysia
Marine and Heavy Engineering (MMHE), Boustead Naval Shipyard,
Sabah Shipyard, Sapura Kencana, Nam Cheong, and Muhibbah
Matine Engineering.”” These shipyatds have repairing capabilities of
morte than 600 tons displacement.”® The shipbuilding and ship repait
industry in Malaysia employs around 15,000 people with a recorded
total trade of at least RMG.1 billion in 2017.2' The Malaysia ship fleet
expanded from a total of 8,708 (thousand dead weight tonnage [DW'T])
in 2005 to 9,841 (thousand DWT) by 2017. In addition to ports and
shipyards, Malaysia also has a reasonably sized merchant fleet engaged
in international and domestic voyages.??
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The government has been supportive of maritime trade, and
various incentives are provided for investors. Maritime trade is
thriving in Malaysia with approximately 37% of Malaysia’s seaborne
trade being carried by Malaysian ships.”® Malaysia’s biggest trading
partner is China, followed by Singapore, the United States of America
(USA), Japan, and Thailand. China’s revival of the 21%* Century
Matitime Silk Road (CMSR) initiative, which is backed by a US$40
billion development fund, has set into motion the establishment of a
sistet-port relationship between the largest Malaysian port, Port Klang,
and eight Chinese ports in economically thriving locations such as
Shanghai and Guangzhou. This will undoubtedly benefit the shipping
and trade industry by facilitating the import-export dynamics between
the two countries, as China retains its position as Malaysia’s largest
trading partner.

The true potential of Malaysia temains untapped. The total value
of trade by Malaysia increased 58% from 2008 to 2018 but the size of
Malaysian-owned fleet and the country’s share of world shipping had
been reduced” The combined container throughput (in Malaysia) in
2017 was metely 60% of Singapote’s container throughput.?® Despite
Malaysia’s strengths, various challenges remain including outdated
strategy, brain-drain, fierce regional competitions, new commercial
shipping routes®, oil spills and dumping of waste”, geopolitical
conflicts®, inadequate local ships®, small domestic market, financing-
issues®, shifting shipping alliances™, lack of fiscal and legislative
measures”, lack of essential tesources for enfotcement agencies®,
natural challenges with the Straits of Malacca and Singapore®, piracy
and other illegal activities®, and lack of a cleatly constituted national
body to coordinate maritime space.*

Howevet, at the core of these problems is the poor governance
of the maritime sector although the next conflict in the region is likely
to be at sea, with big powers already in dispute over the South China
Sea and the East China Sea.”” Unlike in Indonesia, Japan, Canada,
and South Korea, there is no overarching national policy on how to
manage the maritime sector.®

Against this backdrop, it is important for Malaysia to have a
strong political will reflected in a clear and proactive masterplan and
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