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FOREWORD

It gives me great pleasure to warmly welcome this book entitled The
Sultan and the Constitution.

The learned author Haji Muhammad Kamil Awang deserves our
compliments and congratulations for this major effort on his part to
crystallise his thesis into a book, which I think will be useful as a text-
book for students studying law.

Haji Muhammad Kamil Awang is a graduate of London Univer-
sity and a Barrister of the Honourable Society of the Inner Temple
London, and did a post-graduate course at the University of Kent at
Canterbury, England. Upon graduation he joined the Judicial and
Legal Service Malaysia. Subsequently, he was elevated to the High
Court Bench. The publication of this book is not only a personal
credit to him but equally a credit to the Malaysian judiciary.

I'am sure everyone of us will find the book very useful and stimu-
lating especially to the general reader who wants to know more of the
history and development of the Constitution.

This book has been translated into Bahasa Malaysia, and it is also
my hope that it will be revised from time to time to incorporate fu-
ture amendments of the law.

I wish the book every success.

Tan Sri Dato’ Seri Hj. Mohd. Eusoff b. Chin
Lord President
Malaysia
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PREFACE

In the indigenous Malay society the Malay ruler was an absolute
monarch, but over the years a transformation has taken place in
which the ruler has became a constitutional monarch. This was
formalised when the Malay state received its first written constitu-
tion. The present study was undertaken to examine the position of
the ruler in the constitutions of the Malay states and the develop-
ment of the constitutions to their present day form. The work con-
sists of four chapters and a conclusion.

Chapter One traces the acquisition of British jurisdiction in the
Malay states and the formation of the Protected Malay States. It ex-
amines the evolution of the native administrative machinery before
1874 and, after that date, with the introduction of Western Residen-
tial and the Advisory Systems in the Malay States. The introduction
under both the residential and advisory systems of the State Council
is examined and discussed. These, and the functions of Malay au-
thorities and their composition are examined in the light of similar
institutions in a protectorate and colony.

The origin of the Legislative and Executive Councils as found in
the State of Johore is discussed and the membership of these Coun-
cils is examined. Discussion also focuses on the changes in the com-
position of these Councils, and that of the Council of State with modi-
fied membership qualification to admit Europeans and other races
to sit in the various Councils.

Movement towards closer union under the Residential System with
the formation in 1895 of the Federated Malay States as sort of loose

ix



PREFACE

federation is discussed. In the Federated Malay States the centraliza-
tion of administration was achieved at the expense of the rulers and
their State Councils, who lost most of their powers. The result of the
efficient centralization thus achieved was not accepted with enthusi-
asm by the Rulers of the States, and the subsequent attempt at decen-
tralization that followed in the Federated Malay States is examined
and discussed.

A comparative study of the position of the rulers under the Resi-
dential and the Advisory System, the similarities and dissimilarities
are examined and discussed.

Chapter Two deals with the Post World War II period; the intro-
duction of the Malayan Union Scheme. The British Government’s
attempt under the Malayan Union Scheme was to create a unitary
state in Malaya, bringing together all the Malay states and the Straits
Settlements of Malacca and Penang into one state, where the identity
of each of the constitutional states in Malaya would eventually be eradi-
cated. The proposal for a Malayan Union, and the Malayan Union
Plan are closely examined and discussed vis-a-vis the position of the
rulers in the Union. The attempt at creating a colonial type of gov-
ernment and administration with a British overlord, though partially
implemented was doomed from the start. The Legislative and Execu-
tive Councils of the Malayan Union as envisaged in the Malayan Union
Plan with membership of the Councils open to all citizens in Malaya
were never implemented. The liberal citizenship provisions would
have enabled all residents in Malaya and Singapore to be citizens of
the Malayan Union, and thus were unacceptable to the Malays. The
Malay rulers and the Malay community as a whole strongly opposed
the Malayan Union; the basis of their opposition was their special
position, and the liberal franchise law which would have upset the
Malay-Chinese balance. Above all, had the Malayan Union gone
through, the Malay rulers might have been deprived of all their
powers.

The unremitting opposition mounted against the Malayan Union
by the Malay leaders including the rulers, which received the wide-
spread support of the Malay community as a whole and of others
such as ex-Malayan civil servants in Britain, was a stumbling block in
the Union’s way. This subsequently led to its failure, and the Malayan
Union ceased to exist in February 1948. In its place was set up the
Federation of Malaya.
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Chapter Three deals with the Federation of Malaya; the Federa-
tion of Malaya Agreement 1948 is discussed. The Federation consisted
of all the states in Malaya as in the Malayan Union, and had a federal
form of government under a British Officer, called the High Com-
missioner. The Agreement provided for individual State Governments
with the Rulers as Heads of State. The Agreement also provided for a
much more restrictive citizenship than that in the Malayan Union.
The period of internal self-government in the Federation of Malaya
is examined and discussed. This is the prelude to the independence
of the Federation in 1957,

On August 31, 1957, the Federation of Malaya achieved her inde-
pendence, and a new Federation of Malaya Constitution 1957 was
promulgated. The Report of the Constitutional Commission under
the chairmanship of Lord Reid, contains the draft Constitution and
recommendations upon which the Constitution 1957 was based. Un-
der the Constitution the identity of each of the constituent states in
the Federation is preserved. The rulers as heads of their respective
states are maintained, and individual State Governments are established
with defined legislative and executive powers. The legislative powers
are divided into the Federal, State and Concurrent List, and the re-
siduary powers remain with the states. The nature and extent of such
Federal powers clearly reveal a federal preponderance, and matters
of local importance are left to the states.

The position of the rulers is discussed in the federal context; the
relationship between the rulers and the Federal Government. The
Federal Constitution creates a unique institution, the Yang di-Pertuan
Agong, as the symbol of unity in the country and the Supreme head of
the Federation. One important responsibility of the Yang di-Pertuan
Agong is to safeguard the position of the Malays and the legitimate
rights of other communities in the Federation. Islam is declared as
the religion of the Federation, and in the states which have rulers,
the rulers are the heads of the Muslim religion in their respective
states, though they may delegate to the Yang di-Pertuan Agong powers
for the co-ordination of religious acts, observances and ceremonies,
which the Conference of Rulers agrees to extend throughout the Fed-
eration.

The Constitution also provides for a parliamentary system of gov-
ernment, bicameral at the federal level, and a one chamber legisla-
ture in each state. The composition and membership of these legisla-
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tures are examined and discussed.

Chapter Four deals with the formation in 1963 of Malaysia; the
merger of the former Federation of Malaya with the three new states,
the Crown Colony of Singapore, North Borneo (renamed Sabah)
and Sarawak. The Report of the Commission of Enquiry (known as
the Cobbold Commission Report) in respect of Sabah and Sarawak entry
into the Federation of Malaysia is examined. This Cobbold Commission
Report and other reports such as the Inter Government Commitee Report
1962 form the basis of the constitutional position of these states in
Malaysia. Numerous amendments were made to the Federation of
Malaya Constitution, incorporating the various recommendations
made, which formed the Constitution of Malaysia. The three states
were each given a State Constitution.

In the Malaysian Constitution the relationships between the Fed-
eral and each of those new states are dissimilar and these are exam-
ined and discussed. In form and substance there is no change in the
Constitution affecting the original states in the Mainland. The divi-
sion of powers between the Federal Government on the one hand
and each of the States Governments of Singapore, Sabah and Sarawak
on the other, varies considerably. The State List (for Sabah and
Sarawak) is more extensive, and for Singapore it was even more so.

Matters relating. to religion, national language, immigration and
the position of the natives of Sabah and Sarawak are set out in the
Constitution and the Inter-Governmental Committee Report.

In respect of the Muslim religion, as new relationship between
the Yang di-Pertuan Agong and the States of Sabah and Sarawak was
effected, whereby the State Constitution made provision that Islam is
the religion of the state and Yang di-Pertuan Agongis head of Islam in
these states in line with that of the States of Malacca and Penang.

The conclusion deals with the ruler, from personal to constitu-
tional rule; his position in the state and the Federal Constitution and
Islam. The ruler as the Yang di-Pertuan Agong, his position in both the
Federal and the State Constitution and Islam is examined. Though
the form of ruler has changed, the ruler’s functions in some ways are
comparable to the pre-colonial system.

In the last decade there were several amendments which had been
made to the Constitution and of these, six amendments were of great
significance as they brought about fundamental changes to the insti-
tution of Sultanate. Extensive modifications and curtailments on the
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role, functions, powers and jurisdiction of the Yang di-Pertuan Agong
and the Rulers had been made, bringing into focus the constitutional
position of the Yang di-Pertuan Agong or the Ruler of a State vis-a-vis
the modern concept of a constitutional monarch. In view of these
amendments, I have at the end of each topic included an annotation
of the latest amendments in respect of the topic. By incorporating
the latest amendments in the relevant topic it is thus brought up to
the present state of the law concerning the particular topic as it stands
today.

MUHAMMAD KAMIL AWANG
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