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Translator’s Preface

This volume is an English translation of Volume 5 of Dr. Wahbah Al-Zuhayl1’s
Al-Figh Al-’Islam? wa ’Adillatuh, Damascus: Dar Al-Fikr, Fourth edition, 1997
(ISBN: 1-57547-370-4). My goal in providing this translation was to give non-
Arabic readers access to the rich Islamic juristic literature on financial transac-
tions. A Translation of Volume 6 is forthcoming shortly, Allah willing.

I should caution the uninitiated reader that this English translation is no
more accessible than the Arabic original. Islamic jurisprudence is a highly tech-
nical field, and jurists have somewhat unorthodox writing styles. In this sense,
juristic writings are no more accessible to new readers than any other set of
technical writings (in law, science, etc.). Moreover, Islamic jurists, especially in
the area of comparative jurisprudence, tend to write in a highly “non-linear”
style. By “non-linear”, I mean that the reader is required to take multiple
passes through any particular passage before the logic of the text becomes ap-
parent. For example, the author may first mention the opinion of one jurist,
then mention an opposing opinion by other jurists, then mention the proof of
the latter group followed by a proof of the former. The text may then con-
tinue to go back-and-forth with discussions of the juristic principles upon which
the varying opinions are based. This zigzagging may continue for a number of
passages, requiring the reader to try to “keep-up” with the author. Whenever
possible, I tried to “linearize” the author’s line of thought. However, in most
cases, I maintained the order of the text to avoid departing significantly from
its structure.

In some instances, the author gave numerous examples of a ruling, where a
few of them would illustrate the point. For instance, when he mentions homoge-
neous goods measured by number, he may enumerate five or six different fruits
as examples. In such instances, I only translated a few of the most relevant
examples to save the reader some time and space.

I must also warn the reader that the references given in the Arabic text, as
well as this translation, are far from perfect. In some cases, the author did not
give full citations for his references, in which case I simply translated his partial
citation. In other instances, the author gave the fullest possible citation, but the
format and information provided therein was insufficient to identify the edition,
publisher, etc. Many of the references are out of print, and lack proper citation
of place of publication; pubisher, and year. This makes it very difficult for a
reader who wishes to consult the original text that is cited by the author, and



vi TRANSLATOR’S PREFACE
the volume and page numbers provided here are therefore of very little use. In a
partial attempt to standardize citations of those references for which the author
provided partial information, I included a standard author and year citation in
the text, with a bibliography at the end of the volume. For the benefit of the
reader, I also included in the citations an indication of the Jjuristic school within
which that text is classified.

Mahmoud A. El-Gamal
Houston, TX
August 2001
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Transliteration

0.1 List of abbreviations

Abbreviation

Full phrase

Corresponding Arabic

pbuh

peace be upon him

rl-’a 3 o2 J Y
salla Allahu “alayhi wa sallam

mAbpwh

may Allah be please with him(her)

(W) & Dl e
radiya Allahu “anhu (°anha)

mAbpwt

may Allah be please with them

(w;é)r.'r'iiﬂlg,-ej

radiya Allahu “anhum (®anhuma)

vii
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0.2

ABBREVIATIONS AND TRANSLITERATION

Transliteration table

Transliteration | Arabic letter |

letter name

Short vowels illustrated with consonant “b”

ba, bi, bu

Doy

I fathat, kasrat, .dammat

Long vowels illustrated with consonant “b”

ba, bi, b

jcgtcd‘tb’)

‘alef, ya’, waw

Consonants

=

P4 -
3 3

~
-

hamza

ba’

ot

ta’, ta’ marbiita

tha’
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N

zay
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sin

@
=

shin

sad

dad

a?

ta

za’

ol N | e+ o]

Cayn

ghayn

fa’

qaf

kaf

—| =’ e '-hlobq.a

lam

nin

ha’

waw
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0.3. GLOSSARY OF TRANSLITERATED TECHNICAL TERMS ix

0.3 Glossary of transliterated technical terms

Transliteration Translation Arflbic
Shar¢; Shart®a Islamic Law ) __,:. ¢ ¢ ~
Qur’an The Revealed Scripture ol _}
Hadtth Prophetic Tradition LNETS
Sunnah Prophetic Actions and Traditions A
faqth, fugaha’ jurist, jurists s w_.ij

madhhab (pl. madhahib)

school(s) of jurisprudence

fatwa (pl. fatawa)

Islamic legal opinion(s)

(38 ) u3s

'ijmac consensus le\a
ijitihad juristic inference sxs)
qiyas juristic analogy w‘lg.';'
'istihsan juristic approbation Olams)
tarjih juristic preference s 5 ]
jumhir majority (of jurists) 3 J.;a;
halal permissible =S
haram prohibited ¢ LS
makrih disliked; reprehensible 04755
mandiib; mustahabb recommended; encouraged Q.:-.'.....i (O 9 X%
fard obligation oS
caqd contract AdE
.safqah contract/deal Qo
sighah language Goo
rukn (pl. ’arkan) cornerstone(s) (Ql? _;I ) 55
shart (pl. shuriit) condition(s) Ly j.:’ ) L J.‘:
rushd discernment RV
1jab offer o=l
qabiil acceptance dJd JS




ABBREVIATIONS AND TRANSLITERATION

Transliteration

Translation Arabic
hukm al-¢aqd legal status of the contract RVHA]] F.;
haqq (pl. hugqiq) legal right(s) (Gsi ) 35
khiyar option S
mawquf suspended o 33 9o
sahth valid G:-:-‘
nafidh executable "fl'
lazim binding ¢ _;\1
batil invalid Jet
fasid defective EWH)
bay® sale C_.J

mal (mutagawwam)

(valued) property

(3 ) Jo

qabd; tasallum

receipt ;-’-5 ‘ua.:!
mithlt; dayn fungible RS fe
qImi; “ayn non-fungible e ¢ u?‘-‘-':’
dayn debt or liability o3
thaman price oL
gqimah value o9
sarf currency exchange ) J:é
murabaha cost-plus sale Kl
tawliya sale at cost Yy
wadi®a sale at a loss Guoy
juzaf gross-sale u[,?
hiwalah Bill of exchange dls>
hiwalah transfer of liability Ul
kafalah guarantee HIF g
kafil guarantor S5
’iqalah revocation J :j
khul¢ 3

divorce at the instance of the wife




0.3.

GLOSSARY OF TRANSLITERATED TECHNICAL TERMS

Transliteration

Translation

Arabic

mu‘atah; murawadah

hand-to-hand sale

Loahs ilblas

salam Islamic forward contract f\—’«
istisna® commission to manufacture CL..AE.-.-“
mudarabah silent partnership 3G 3\..3:1
sharikah; musharakah | partnership or corporation 3{",.‘. ‘.if_')l...‘.i
Wjar; ’ijarah lease; hiring 5_3’\;! ¢zl
qard loan b;a J ]
'i°arah simple loan ylel
jicalah promise of reward IJL.»
hibah gift 7y
1da’; wadr*ah deposit Y C_\.xij

wakil; wakalah

agent; agency

6% ¢ )53

simsar; samsarah broker; brokerage e ¢ Lo
fudilt uncommissioned agent L ;
rahn pawning - N
daman guaranty olke
‘amanah trust W
riba usury G,
jahalah ignorance ZJ\,.;
gharar risk and uncertainty o

ghubn (fahish)

(excessive) inequity

tadlis; ghishsh

cheating

xi
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Author’s plan:
This part consists of six chapters:
1. Constituents of sale.
. Conditions of sale.

. Status of sale, its object, and price.

2
3
4. Invalid (batil) and defective (fasid) sales.
5. Options (khiyarat).

6

. Types of sale:

(a) Forward sale (salam).

(b) Commission to manufacture (istisna®).
(¢) Currency exchange (sary).

(d) Gross-Sale (jiza).

(e) Usury (riba).

(f) Trust sales: cost-plus sale, sale at cost, and sale at a loss (murabaha,
tawliya, wadi®a).

(8) Revocation (’gala).
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Chapter 1

Constituents of Sale

This chapter will consist of two sections:
1. The definition of a sale contract, its conditions, and ethical considerations.

2. The cornerstones of a sale, and how it proceeds.

1.1 Definition, legitimacy, and ethics

Definition of sale

A sale (bayF) is an exchange of one item for another. The Arabic term bay® refers
both to the activities of buying and selling (c.f. Qur’an [12:20] and [2:102]).

The Arabic term bay® is derived from the term ba® (for arm) because one
extends one’s arm to give or take. Another explanation for this derivation is
the likely possibility of extending one’s arm to the other to shake hands at the
completion of a sale; hence the other Arabic term for a sale agreement safga
(literally, a hand-shake).

o For the Hanafis, it means the exchange of an owned commodity (mal) for
another in a specified manner; or the exchange of an owned commodity
for another in a beneficial and special manner. This excludes unbeneficial
exchanges (e.g. the exchange of one coin for an identical one), or the
exchange of bads (i.e. items of no worth, e.g. dead animals, or dust).!

o Al-Nawawt defined sale as “the exchange of an owned commodity for an-
other with the exchange of ownership”.2 ’Ibn Qudamah defined it simi-
larly, emphasizing both the exchange of ownership, and taking possession
by the new owner.3

1Al-Kasani ((Hanafi), vol. 5, p. 133),Ibn Al-Humam ((Hanafi), vol. 5, p. 73), 'Ibn
¢Abidin ((Hanafi), vol.5, p.3 onwards).

2Al-Khatib Al-Shirbini ((Shafi°i), vol. 2, p. 2).

3AL-Khatib Al-Shirbint ((Shafict), vol. 3, p. 559).

5
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For the Hanafis, a commodity defined as property (mal) must be desirable
and possible to save for later use. The commodification and ownership of an
object for them can be established by its satisfying those requirements for some
or all of the people. Professor Al-Zarqa’ criticized this definition and replaced
it with the following: “An owned commodity is any identifiable object with a
material value for the people”.# Therefore, services and mere rights are not con-
sidered commodities for the Hanafis. However, the majority of jurists (fugaha’)
consider them potentially owned commodities, because what is desirable in a
physical object is its usufruct. In all of the above, a sale always means a contract
consisting of an offer (’zab) and an acceptance (gabal).

Legitimacy of sale

Sales are permissible, with supporting evidence from the Qur’an, the Sunnah
(tradition and sayings of the Prophet pbuh), and ’ijma° (consensus of the ju-
rists).

In the Qur’an: “But Allah has permitted trade” [2:275], “But take witnesses
whenever you make a commercial contract” [2:282], “But let there be
among you traffic and trade by mutual good will” [4:29], and “It is no
crime for you to seek the bounty of your Lord” [2:198].

In the Sunnah: The Prophet (pbuh) was asked: “Which are the best forms of
income generation?”. He replied: “A man’s labor, and every legitimate
sale”, i.e. devoid of cheating or treason. Another saying of the Prophet
(pbuh) is: “A sale must be by mutual consent”.® Moreover, the Messenger
(pbuh) was sent to mankind while people traded among themselves, and he
accepted that practice. He said: “The truthful and honest trader is among
the prophets, the righteous, and the martyrs” (Al-TirmidhT classified it as
a Hadith hasan).

"Ijma°: Muslims have agreed that sales are permissible, and this only stands
to good sense as it allows each individual to meet his needs in cooperation

4See the introduction of his Nazariyya Al-’Iltizam Al-°Ammah ft Al-Figh Al-’Islamv
(pp.114-118).

SRelated by Al-Bazzar and verified by Al-Hakim on the authority of Rifa®a ibn Rafi¢,
and mentioned by ’Ibn Hajar in Al-Talkhis Al-Habir on the authority of Rafi® ibn Khudayj,
who attributed it to ’Ahmad, and mentioned by Al-Suyiti in his Al-Jami¢ Al-Saghir, on the
authority of Rafi® Al-San®an1 (2nd printing, vo. 3, p. 4).

SThis is a long Hadith, related by Al-Bayhaqt and *Ibn Majah, and verified by *Ibn Hibban
on the authority of ’Abi Sa®id Al-Khudriy that the Messenger of Allah (pbuh) said: “I
shall meet Allzh before I give anyone something owned by another without his consent, for a
sale requires mutual consent”, and related by °Abd Al-Razzaq in Al-Jami® on the authority
of °Abd Allah ibn Abi ’Awfa as follows: “A sale is by mutual consent, and options are
implemented after mutual agreement” Al-Suyati (a, vol.1, p. 102), Kanz Al-Daga’ig (vol. 2,
p. 212), Al'Imam Al-Nawawi/Al-Subki ((Shafi°T), vol. 9, p. 158). Also, Al-Tirmidhi and
’Abti Dawtd related on the authority of *Abt Hurayra a Hadith meaning: “No two [should]
depart (after a sale) except with mutual agreement”, *Ibn Al-’Athir Al-JazarT (, vol. 2, p. 9)
and Al-Haytham (, vol.4, p. 100).
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with others trying to meet their own. Therefore, the general rule in sales
(al-buyac) is permissibility.

Al-'Imam Al-Shafi‘T ruled: “The general rule for all sales is permissibil-
ity as long as they are concluded by consenting capable decision makers,
except for what the Messenger of Allah (pbuh) has forbidden, or what
is sufficiently similar to that which the Messenger of Allah (pbuh) has
forbidden; and anything different from those is permissible following the
permissibility of sales stated in the book of Allah Almighty” (meaning the
verses [2:275], [2:282], [4:29], and [2:198] cited above).

Ethics of sales

There are many ethical considerations in sales, including:

1. The avoidance of excessive profits: All religions prohibit excessive
taking of advantage of buyers as forms of cheating. However, a moderate
degree of such taking of advantage is admissible because otherwise, all
trade would cease. However, if one side takes too much advantage of the
other, the sale may be deemed void. The MalikT scholars defined excessive
disadvantage as a profit of one third or more, since that corresponds to
the rules of limited will.” Therefore, a profit rate of one third or less is
considered acceptable.

2. Truthful and complete disclosure of information: The seller must
give full and truthful information about the product, including its type,
origin, and cost. Al-Tirmidhi reported the following Hadzth on the author-
ity of Rifaca : “All merchants are resurrected on the day of judgments as
sinners, except for those who feared Allah, treated their customers well,
and were truthful”.

3. Ease of conduct: the seller and the buyer should not be too harsh in
their conditions or insist on prices too high or too low. Al-Bukharf related
on the authority of Jabir the following Hadith: “Allah is merciful to the
man who is easy when he sells, when he buys, and when he collects his
loans”.

4. Avoidance of swearing, even if truthful: It is recommended not
to swear in the name of Allah in any sale, since it is disrespectful and
unworthy of the name of Allah, and Allah has forbidden in the Qur’an
using his name to swear that you will be good to people and fearful of
Him. Al-BukharT and Muslim narrated on the authority of ’Abi Hurayra
the following Hadith: “Swearing destroys the goods, and wipes out their
blessings”. Swearing by the name of Allah is criticized thus in the Qur’an:
“And make not Allah’s name an excuse in your oaths against doing good
or acting rightly or making peace between persons” [2:224]. °

T'Ibn ©Arabi, ’Ahkam Al-Qur’an (vol. 4, p. 1804).
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5. Frequent paying of charity: It is recommended that a merchant pays
charity often to atone for whatever swearing, cheating, hiding of infor-
mation, poor conduct, or excessive profits he may have committed. Al-
Tirmidhi, ’Abii Dawid, and 'Ibn Majah reported on the authority of Qays
ibn "AbT Ghurza the following Hadith: “O merchants, the devil and sins
are present at each sale, so purify your sales with charity”.

6. Documentation and witnessing of all debts: It is desirable that all
contracts and loans be written, and that witnesses sign for all delayed
sales and debts, as Allah has prescribed in the Qur’an [2:282).

1.2 Cornerstones of sale contracts

The primary cornerstone (rukn) of a sale for the Hanafis is the offer and accep-
tance — or other mechanisms — that signify an exchange.® In other words, the
cornerstone for completion of a sale is the action or statement signifying the
acceptance of the exchange of owned properties. This is how they define a sale
contract.?

For the majority of fugaha’, there are four cornerstones (’arkan) for a sale:
the seller, the buyer, the language of the contract, and its object. Those are
also prallel to the cornerstones of all contracts. For the majority of jurists other
than the Hanafis, the cornerstones of sale are either three or four:19 parties to
the contract (buyer and seller), object of contract (price and what is priced),
and language of the contract (offer and acceptance).

The Hanafis view an offer as an action of one of the two parties indicating
willingness to engage in a transaction. The offer thus may originate from the
buyer or the seller, and acceptance is indicated by the second party. Thus, the
offer is defined as the primary action, and the acceptance as the secondary one,
regardless of whether they originate with the buyer or the seller.

However, the majority (jumhar) of jurists ruled that an offer originates with
the seller, and acceptance originates with the buyer, regardless of who initiates
the transaction.1!

The discussion of offer and acceptance will cover two issues:

1. The language (sigha) of offer and acceptance.

2. The nature (sifa) of offer and acceptance.

8A cornerstone (rukn) for the Hanafis is a necessary part upon which the existence of

something depends. For the majority (jumhar), it is a necessary condition for the existence
or mental conception of something (not necessarily a part of it, but associated with it). A
condition, on the other hand, is necessary for the existence of something without being part
of it.

_9Ibn Al-Humam ((Hanaff), vol. 5, p. 74), Al-Kasant ((Hanafi), vol.5 p. 133), and 'Ibn
¢Abidin ((Hanafi), vol.4, p.5 and what follows).

0Sharh Al-Minhaj for Shaykh Zakariyya Al-’AngarT (vol.2, p.180 onwards), and Al-Buhati
(3rd printing (Hanbal), vol.2, p-3).

11Al-BuhtT (3rd printing (Hanbali), vol. 2, o. 3).
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1.2.1 Language of offer and acceptance

The form of a contract is the language used for the offer and acceptance if the
contract is binding upon two parties, or offer only if it is binding on one alone.

All religions have agreed that the precondition for the existence of a contract
and its conclusion is the expression of consent by both parties to have a binding
agreement. This is what jurists call “the language of the contract” (stghat al-
aqd), and lawyers call “expression of intent or will”. It is necessary in the
language of the contract that it be standardized and approved by the legislator.

The Hanafis agree that the language of request such as “sell to me” or “buy
from me” does not constitute an offer or an acceptance; while language in the
present or past tense such as “I sold you” or “I sell you”, etc. would constitute
an offer or an acceptance.

Some differences between sales and marriage

In this regard, a sale contract is different from a marriage contract, since the
latter is valid with request statements such as “marry me”, which gives the
other party the right to conclude the contract by accepting this proposal. In
this way, one party is concluding the marriage contract by representing both
sides following that request. In contrast, a sale may not be concluded by one
party except in special cases (e.g. a father selling or buying property to or
from his son, or a legal guardian transferring properties between himself and
the person under his guardianship). A second difference between the marriage
and sale contracts is the lack of bargaining in the former. However, in the sale
contract, since bargaining is possible, a precise language is needed to specify
what is being offered, at what price, etc. before the nature of the contract
becomes clear.

In summary, the language of the contract for the Hanaffs can be by two
expressions without specifying intent (i.e. in the past tense, as in “I sold ...”
or “I bought ...”). This usage of the verb in its past tense is conventionally
accepted to signify an offer in the present, and convention supersedes the rules
of grammar. Alternatively, the offer and acceptance can be by two verbs in
the present tense, indicating intention (since the present tense allows either
immediate or future implementation in the Arabic language). In this sense, the
offer in the present tense is binding for future actions. A third possibility is
using three expressions, via an inquiry by one party (e.g. “would you buy this
from me”) or a request/command (e.g. “buy this from me”). In those cases,
a third expression is necessary, with the second and third using the present or
past tenses to complete the language of the contract. In this respect, the trade
may not take place with the expression of a request or order (e.g. “buy this
from me for so much”), regardless of intent. Similarly, the use of future tense
(e.g. “I shall sell you, etc.”) cannot conclude the contract, since the use of
“shall” contradicts a present intention.12

12A)-KasanT ((Hanafi), vol.5, p. 133 onwards), 'Ibn Al-Humam ((Hanaf), vol.5, p.75 on-
wards), 'Ibn ¢Abidin ((Hanafi), vol.4, p.9 onwards).
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In contrast, the Malikis, the majority of the Shafi°Ts, and the Hanbalis have
all agreed that the language of the contract — be it a sale or a marriage contract
— may be in the form of a request from one party (e.g. “sell to me”) and an
acceptance from the other (e.g. “I have sold to you”).13

The physical exchangé sale

This form of sale (bay® al-mu°atah) or (murawada) is concluded when a buyer
and a seller agree on the object of the sale and its price, and exchange the object
for the price without explicit verbal offer and acceptance. An example is when
a buyer simply takes the object and gives the seller its price without any words
or signals. Jurists disagreed on this contract.

Most of the Hanaffs, Malikis and Hanbalis have agreed that this form of sale
is admissible as long as it is customary and interpreted by the parties to imply
mutual agreement. The logic of this admissibility is that the essence of a sale
is mutual agreement, which may be obtained in a variety of ways considered
customary in any markets.14

The most accepted opinion of the ShafiTs is that it is necessary for the
conclusion of a contract that explicit or implicit words be used to imply offer
and acceptance, thus nullifying this form of sale. The logic used by those jurists
is based on the Messenger (pbuh)’s Hadith: “A sale is but concluded by mutual
agreement”.!® Since agreement or acceptance is a hidden matter, the use of
words is necessary to make it possible for witnesses to testify that agreement
indeed took place. However, some of the Shafi°ls, including Al-Nawawt, Al-
Baghwt and Al-Mutawalll have deemed this type of sale acceptable, since an
acceptance does not necessarily have to be verbal in their opinion. Al-Nawawt
found this the best fatwa, while some of the other Shafi°is, including 'Ibn Surayj
and Al-RiyanT allowed physical sale only for less expensive items (e-g. a pound
of bread, etc.) to the exclusion of more expensive ones. '

It is important to note, however, that there is a consensus among all the
jurists that a marriage contract cannot be implemented simply through the
actions of its parties, but that the verbal communication of offer and accep-
tance (to those capable of speaking) is necessary due to the importance of this
contract.

1.2.2 Nature of offer and acceptance:
A discussion of khiyar al-majlis

Neither the offer nor the acceptance is binding until both have been expressed.
Therefore, each party to the contract has the option to withdraw their part
as long as the other has not been extended. The question remains, however,

13Ibn Rushd Al-Hafid ((Maliki), vo.2, p. 168), Al-Khatib Al-Shirbint ((Shafi°1), vol.2, p.4),
Al-Buhitt (3rd printing (Hanbali), vol.3, p. 136).

14 A)-Kasant ((Hanafi), vol. 5, p. 134), ’Ibn Al-Humam ((Hanafr), vol. 5, p. 77), 'Ibn Rushd
Al-Hafid ((Maliki), vol. 2, p. 161), 'Ibn Qudamah (, vol. 3, p. 561).

15Verified by Ibn Hibban.



1.2. CORNERSTONES OF SALE CONTRACTS 11

whether a party may rescind their offer or acceptance after the other party
has extended their part. Jurists differed in opinion on this possibility — called
khiyar al-maglis, or “the option of withdrawal before parting”, whereby an offer
or acceptance may be withdrawn as long as both parties are still present.

The Hanafis, the Malikis, and the seven jurists of the Madinah® have con-
cluded that a contract is binding once the offer and acceptance have been ex-
tended, since a sale is an exchange contract that is binding with the conclusion
of the expression of offer and acceptance. Therefore, to them, a sale does not
allow for “the option of withdrawal before parting”, as “Umar (mAbph) said:
“A sale is either a contract, or an option”.

Those jurists understand the Hadith: “The two parties to a sale still have
the option as long as they have not parted” by interpreting “the two parties” as
those who are still in the process of bargaining, and “parted” as a reference to
parting before both offer and acceptance have been expressed. They find this
interpretation more satisfactory, especially in light of the fact that the apparent
meaning. disagrees with the verse: “But let there be among you traffic and
trade by mutual good will” [4:29], and the verse “O you who believe, fulfill (all)
obligations” [5:1]. Some of them even ruled that the Hadzth is thus abrogated.
Therefore, they equate the “option” (khiyar) that is admissible here to the
“option of acceptance” (khiyar al-qabal or khiyar al-rufi©) that is valid prior to
the conclusion of the contract.l?

On the other hand, the Shafi’ts, the Hanbalts, Sufyan Al-Thawri and "Ishaq
ruled: “If the sale is finalized by the satisfaction of offer and acceptance, the
contract becomes possible but not binding as long as the two parties to the
contract have not parted”. Therefore, each of the two parties would have the
option to break the contract as long as they have not parted, and “parting”
is defined by convention: that they leave the place where they concluded the
sale.18

Therefore, “parting” refers to the physical separation of the parties to the
contract. This is what makes the mention of “parting” meaningful in the Hadzth,
since it is obvious that each of the parties has the option if they have not
expressed an offer or an acceptance.

This is the khiyar al-majlis that is known in various trades, according to
the strong Hadith narrated by the two Shaykhs'® that the Prophet (pbuh) said:

16 The seven fugaha’ of the Madinah are: Said ibn Al-Mostb (d.94H), *Urwa ibn Al-Zubayr
(d.94H), Al-Qasim ibn Muhammad (d.106H), ’Aba Bakr ibn ©Abd Al-Rahman ibn Al-Harith
ibn HiSham (d.94H), °Ubayd Allah ibn °Utbah ibn Mas‘ad (d.98H), Sulayman ibn Yasar
(d.107H), and Kharija ibn Zayd ibn Thabit (d.99H).

17 Al-Kasani ((Hanafl), vol. 5, p. 134), ’Ibn Al-Humam ((Hanafi), vol.5, p.78), 'Ibn Rushd
Al-Hafid ((Maliki), vol.2, p.169 and thereafter), Ibn-Rushd Al-Qurtubt ((Malik1), vol.5, p.55),
‘Ibn Juzayy ((Maliki), p.274), Al-BuhitT (3rd printing (Hanbali), vol.3, p.187).

18 A)-Khatib Al-Shirbini ((Shafi°1), vol.2, p.43,45), 'Ibn Qudamah (, vol.3, p.563). Some
Hanbalis ruled that the conventional definition of parting differs for different forms of sale
(e.g. in a large market, parting is established by walking away until one does not hear the
other’s common talk; and on a ship by going to different levels, and in a house by one leaving,
etc. However, if they sleep in the same place or walk together, they have not parted), Mar°1
ibn Yisuf (1st printing (Hanbali), vol.2, p.30).

19 Al-Shaykhan in this context are ’Abii Hanifa and *Aba Yasuf, [tr.]
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