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PREFACE

Asia Centre is a think-tank whose Human Rights Programme takes an
evidence-based research approach in examining the three main mecha-
nisms that hold the potential to enhance human rights protection in the
region. The three mechanisms are National Human Rights Institutions
(NHRIs) in Southeast Asian countries, the Association of Southeast Asian
Nations (ASEAN) Intergovernmental Commission on Human Rights
(AICHR) and the Universal Periodic Review (UPR) of the United
Nations’ Human Rights Council, which the Centre dubs as the nexus of
an emerging human rights architecture in the region.

Asia Centre, through its Human Rights Programme, seeks to advocate
for protection provisions and mechanisms in this emerging regional
human rights architecture by identifying the protection gaps and engaging
with policy makers, academia, civil society, the private sector and other
stakeholders to bridge the gap. To this end, Asia Centre undertakes the
evidence-based research, convenes expert conferences, undertakes
capacity-building trainings and produces publications. The Human Rights
Programme aims to produce actionable, policy-oriented research that will
serve to enhance the capacity of all stakeholders to advance the protection
of human rights in Southeast Asia. The Centre does this by bringing
together different stakeholders regularly to foster constructive dialogue
and exchange best practices on human rights and other related issues. It
fosters and nurtures networks of stakeholders in order to improve engage-
ment with each of the mechanisms over time.

In this book, Asia Centre and the contributors to this volume examine
whether these government-sponsored NHRIs are effective in providing
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protection of human rights in the region. The book demonstrates that
while NHRIs constitute a welcome development across Southeast Asia,
they have yet to fulfil a strong protection role. This is vital in the context
of the protection gap left by other components of the regional human
rights architecture, namely the UPR mechanism and the ASEAN
Intergovernmental Commission on Human Rights (AICHR). In the
Universal Periodic Review of Southeast Asin: Civil Society Perspectives
(Palgrave Macmillan, 2017), analysis pointed not only to the utility of the
UPR as an avenue for regional civil society organization (CSO) engage-
ment, but also to systemic problems with regard to engagement with
other stakeholders, the implementation of recommendations by govern-
ments, the efficacy of follow-up processes and the UPR’s ability to address
hard political issues. AICHR, which will be examined in a forthcoming
work of the Centre, has a purely promotional mandate and lacks bite as it
disseminates the ASEAN Declaration of Human Rights (AHRD)

A vital complement to this regional human rights architecture is the
group of NHRIs that lie at the intersection of civil society (national,
regional and international) and the state. Six NHRIs have been estab-
lished in the region, some pre-dating the regional mechanism. They are
the Commission on Human Rights in the Philippines (CHRP), Indonesia
National Commission on Human Rights (Komnas HAM), Human
Rights Commission of Malaysia (Suhakam), National Human Rights
Commission of Thailand, Myanmar National Human Rights Commission
(MNHRC) and the Provedor for Human Rights and Justice of Timor-
Leste (PDHJ). The latter is a special case. As of now, Timor-Leste has
yet to be admitted as a full member of ASEAN. In addition, in order to
face the regional developments and challenges, these NHRIs, while
seeking to improve their national capacities, have also evolved and for-
malized their network and named it as the Southeast Asia NHRI Forum
(SEANF) in 2009. The formalization of SEANF is considered a commit-
ment of the Southeast Asian NHRIs in further strengthening and
enhancing their roles in protecting human rights in the region. Beyond
Southeast Asia, they are also members in the Asia-Pacific Forum of
National Human Rights Institutions (APF) and are part of the Global
Alliance of the National Human Rights Institutions (GANHRI), for-
merly known as the International Coordinating Committee of National
Institutions for the Promotion and Protection of Human Rights (ICC).
They also contribute stakeholder submissions to the UPR process of the
Human Rights Council.
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This book emanated from a regional analysis undertaken by Asia Centre
and its research network to evaluate the impact of NHRIs on the protec-
tion of human rights. Contributors were convened by Asia Centre in the
“International Conference on National Human Rights Mechanisms in
Southeast Asia: Challenges of Protection” on 13 and 14 July 2017, at Asia
Centre in Bangkok. The conference served as a platform for representatives
from NHRIs, academics, researchers, students and civil society to explore,
through evidence-based research, the potentials, challenges and opportuni-
ties of these Southeast Asian NHRIs and their contribution to human
rights protection in the region. They questioned the effectiveness of NHRIs
in providing protection and explored their protection roles at the national,
regional and international levels. The conference addressed such themes as:

o NHRIs, international buman vights systems and networks. What kind
of interaction exists between NHRIs at the international level, for
example, with the UPR and the UN? What is the role of GANHRI
in the growth and development of the NHRIs worldwide?

e NHRIs in the national context. Why did states create NHRIs? What
are their mandates, legal bases, powers, functions and compliance
with the Paris Principless What happens to states that do not
have an NHRI?

* NHRIs and regional human vights systems and networks. Now that
the AICHR has been established, what is the relationship between
NHRIs and the AICHR? How have the NHRIs responded to the
AHRD? To what extent have the regional networks such as the
SEANF and the APF helped in terms of advancing the protection
role of the NHRIs?

e NHRIs and human rights protection. NHRIs* mandates and powers
are varied; do they help in securing remedies or compensation? What
are their impacts on protecting human rights? Now that NHRIs have
engaged with other human rights networks regionally and globally,
how have they assisted in dealing with transboundary human
rights issues?

The evidence-based research undertaken by the author-practitioners
assembled in this book assessed the mandates of NHRIs, their capacity to
exercise a quasi-judicial function in pursuit of the protection of human
rights, issues that they have addressed and their ability to provide redress
and remedies. )
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Amidst the burgeoning literature on NHRIs globally, works on
Southeast Asia needed updating. In addition, this book features rare analy-
sis of Indonesia’s national commission and even more rare analysis of
Myanmar’s national commission by author-practitioner. There is also a
review of advocacy efforts for a human rights commission in Singapore
that outlines the challenges in countries in Southeast Asia that do not yet
have an NHRI. We see this book as both updating and filling gaps in the
literature, which will inform theoretical analysis on the capacity of NHRIs
to provide protection and thereby advancing international human rights
norms in the region.

Asia Centre welcomes collaboration with prospective partners to moni-
tor developments on NHRIs and their protection function within the con-
text of the emerging human rights architecture in the region. In the
meantime, Asia Centre will contribute to the discourse and capacity-
building initiatives to improve the capacity of NHRIs to undertake their
mandates and to develop and enhance national human rights protection
systems. Asia Centre will continue with its evidence-based research on
NHRIs and the emerging regional human rights architecture mov-
ing forward.

Bangkok, Thailand James Gomez
15 August 2019 Robin Ramcharan
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CHAPTER1

Introduction: National Human Rights
Institutions in Southeast Asia: Challenges
to the Protection of Human Rights

James Gomez and Robin Ramcharan

A United Nations (UN) report of a 2003 meeting of National Human
Rights Institutions (NHRIs) from 22 commissions noted the centrality
and importance of the Paris Principles “and the quasi-jurisdictional pow-
ers of national institutions” (United Nations 2004: 15). While safeguard-
ing the respective roles of NHRIs and judiciaries was important, it was
highlighted that NHRIs, through sound investigative practices, “can facil-
itate a greater understanding within the judiciary of international human
rights norms to ensure their application in national jurisprudence” (United
Nations 2004: 15). In addition, “the advantage of this quasi-judicial mode
of complaints-handling is that the procedures are less time consuming,
more flexible, informal, non-confrontational, inexpensive and thus more
accessible to vulnerable groups, than the courts” (Lindsnaes and Lindholt
2000: 26). The hallmark of a good NHRI is the effective “protection” of
human rights, that is, the investigation of complaints by citizens alleging

J. Gomez () ® R. Ramcharan
Asia Centre, Bangkok, Thailand
e-mail: james@asiacentre.co.th; robin@asiacentre.co.th

© Asia Centre 2020 ’ 1
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2 J. GOMEZ AND R. RAMCHARAN

violations of human rights, the conduct of a quasi-judicial proceedings to
determine the validity of the claims and the rendering of decisions or
recommendations that aim at securing justice for the victims consistent
with international human rights standards and through appropri-
ate remedies.

NHRIs in Southeast Asia are part of a nascent architecture for the pro-
tection of human rights that also includes the ASEAN (Association of
Southeast Asian Nations) Intergovernmental Commission on Human
Rights (AICHR), created in 2010, and the Universal Periodic Review
(UPR) of the UN Human Rights Council (HRC) in 2006. The critical
question is whether they individually or collectively provide protection of
fundamental human rights. On both fronts, the protection function of this
emerging human rights architecture appears to be missing and is well doc-
umented (Forum Asia 2015; Gomez and Ramcharan 2012, 2017; Morada
2019). AICHR is constrained by its promotional mandate. The UPR, as
shown in Gomez and Ramcharan’s The Universal Periodic Review of
Southeast Asia, holds great potential for civil society organizations (CSOs)
“to hold up a mirror to their respective governments” (Gomez and
Ramcharan 2017: 3). CSOs, who are not participants in AICHR’s formal
reviews of member states” human rights situations, have engaged enthusi-
astically with the UPR process, and that trend has continued into the third
cycle (2017-2021). However, critiques of the UPR include its ritualism,
states’ tendency to “note” recommendations they do not like and inade-
quate mid-term reviews and follow-up processes at the national level.

It is useful to note that while this book focuses on NHRIs in its modern
form, some countries in Southeast Asia which have NHRIs have also
established Ombudsman offices, for example, Indonesia (2008),
Philippines (1987) and Thailand (1997), while Cambodia, which does not
have an NHRI, has introduced subnational Ombudsman services in 2017.
There is also the Asian Ombudsman Association, where, apart from
ASEAN member states Indonesia, Philippines and Thailand, Vietnam’s
Government Inspectorate (2012) and Malaysia’s Public Complaints
Bureau (1971), which was designated in 2018 to be an Ombudsman
(New Straits Times 2018), are also members (http://www.asianombuds-
man.com/). Primarily, the Ombudsman is government appointed and
examines maladministration by public authorities (see generally Hossain
2000). Human rights violations may arise but this is not the mandate of
the Ombudsman. However, many around the world have come to embrace
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this aspect, as in the case of the Ombudsman in Timor-Leste, which per-
forms the central function of an NHRI.

NHRI’s PROTECTION ROLE AND SOUTHEAST ASIA

In this context, this collection seeks to determine the potential of NHRIs
in Southeast Asia to advance the protection of human rights. Many NHRIs
have been established around the world, and since 1987, as discussed by
Michael J.V. White in Chap. 1, five out of the ten member states of the
ASEAN have established NHRIs. Timor-Leste, which has applied for
ASEAN membership, established an Ombudsman for Human Rights and
Peace in 2004. The 2007 ASEAN Charter provides for the protection role
of NHRIs. Article 16 (1) of the Charter states that its members’ “com-
mon interest” in the promotion and protection of human rights “shall be
achieved through, inter alia, cooperation with one another as well as with
relevant national, regional and international institutions/organisations, in
accordance with the ASEAN Charter.”

The protection role of NHRIs has been widely acclaimed by practitio-
ners and academicians (Ramcharan 2005). They were recognized by the
UN Office of the High Commissioner for Human Rights (OHCHR) as
pillars of national human rights systems for the promotion and protection
of human rights, as playing a crucial role in these endeavors (United
Nations 2011), and in advancement of the rule of law. The HRC has
encouraged states “to establish effective, independent and pluralistic
national institutions” and, where they already exist, “to strengthen them”
(United Nations 2013: 2-3). The HRC encouraged national institutions
to “play an active role in preventing and combating all violations of human
rights” (United Nations 2013: 2-3).

NHRIs, along with Ombudsman offices and other hybrids, have prolif-
erated in the last three decades along with the inexorable march of democ-
racy across the globe since the end of the Cold War and in particular since
the World Conference on Human Rights in Vienna in 1993. There are
now many such institutions around the world and they take several forms:
national commission, national advisory commission, national antidiscrimi-
nation commission, an Ombudsman and a “defender of the people”
(defensordel pueblo) (Cardenas 2004; De Beco 2007). They reflect a par-
ticular stage in the evolution of the post-1945 human rights movement,
which has gone from norms creation to norms diffusion and now to norm
implementation. The first gathering to consider the protection role of



This book reviews Southeast Asia’s National Human Rights Institutions (NHRIs)
as part of an emerging assessment of a nascent regional human rights
architecture that is facing significant challenges in protecting human rights.

The book asks, can NHRIs overcome its weaknesses and provide protection,
including remedies, to victims of human rights abuses? Assessing NHRIs’
capacity to do so is vital as the future of human rights protection lies at the
national level, and other parts of the architecture—the ASEAN Intergovernmental
Commission on Human Rights (AICHR), and the international mechanism of the
Universal Periodic Review (UPR)—though helpful, also have their limitations.

The critical question the book addresses is whether NHRIs individually or
collaboratively provide protection of fundamental human rights. The body of
work offered in this book showcases the progress of the NHRIs in Southeast
Asia where they also act as a barometer for the fluid political climate of their
respective countries. Specifically, the book examines the NHRIs’ capacity to
provide protection, notably through the pursuit of quasi-judicial functions, and
concludes that this function has either been eroded due to political
developments post-establishment or has not been included in the first place.
The book’s findings point to the need for NHRIs to increase their effectiveness in
the protection of human rights and invites readers and stakeholders to find ways
of addressing this gap.

James Gomez is a researcher and human rights advocate with over 25 years of
international experience working for international NGOs, intergovernmental organizations,
public and private universities, research institutes and think-tanks. He is presently
Regional Director for Southeast Asia and the Pacific with Amnesty International. He
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